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P KEE ENCE 
B gentleman of the law, (for whoſe 


uſe the following work is cbiefly intend- 
ed,) * who hath had any experience in buſi- 
neſs, muſt know, that upon the trial of cauſes, 
a client frequently ſuffers, from his own fault, 
in not giving a full ſtate of his caſe, previous 
to the commencement, or defence of an action, 
either from miſrepreſentation, or the con- 
cealment or omiſſion of ſome eſſential fact; 
and the attornies concerned, are frequently 
blamed, without juſt cauſe. I know many 
honourable men of the profeſſion, who have 
done every thing in their power, for the 
benefit of their clients, conſiſtent with the 
principles of truth and juſtice; and yet have 
frequently failed in their endeavours. In 
ſuch caſes, many imputations have been un- 
juſtly caſt on men, who, ſo far from deſerv- 
ing them, merited the moſt grateful thanks 
of thoſe for whom they were concerned. 
It has long been cuſtomary for perſons, who 
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The principal part of the work, it is hoped, will be very 
uſeful to every one, who may probably be engaged or interefted 
in litigations in the courts of law. 
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: know not the reſpectable characters of many 


in the profeſſion, to caſt a general odium 
upon a body of men, who are of great uſe in 
the ſtate, as being concerned in defending 
the rights, liberties, and property of their 
fellow citizens; and who behave in their 
profeſſion with as much honour and inte- 
grity as any other body of men in the king- 
dom. Yet, although ſuch practitioners uſe 
their beſt endeavours to do juſtice to their 


clients, no one is free from error. The prac- 


tice of the law is nice and difficult. The 
laws are multifarious and voluminous, Per- 
haps there is not any ſcience in which fo 
many books have been publiſhed as upon 
the laws and cuſtoms of England. When a 
young gentleman 1s articled to an attorney, 
either in town or country, he is, during the 
term of his clerkſhip, generally employed in 
the practical part, and has but little time to 
read. If he has, unleſs proper aſſiſtance is 
given him, by an able and experienced lawyer, 
he will make but little, and a very flow pro- 
greſs. It is morally impoſſible for any one, 
who is much engaged in buſineſs, to aftord 
that aftiſtance ; and as to books of practice, 
little, but the common votine of buſineſs, 
can be learn'd from them. With reſpect to 
the outline of our laws in general, the beſt 
book for inſtruction is Blachſtone's Commen=- 

taries. 
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taries. But I conceive, even that compoſition, 
though very excellent in its kind, cannot 
convey the inſtruction which the following 
work is intended to give, to thoſe who have 
not much time to read, nor the command of 
many books. The deſign of the preſent publi- 
cation is, to enable practitioners to under- 
ſtand almoſt every thing neceſſary for the 


proſecuting and defending of actions. I have 
endeavoured ſo to arrange the whole, that 


whenever a nice and difficult caſe occurs, if 
an attorney has any doubts, he may, in moſt 
inſtances, immediately refer to a ſimilar 
point, and find inſtructions, not only to com- 
prehend the caſe of his client, in its fulleſt 
extent, but be enabled to make all proper 
enquiries, learn how to frame his action or 
defence, and to prepare himſelf with proper 
evidence, to ſupport his client's cauſe with 
ſucceſs, ſuppoſing the caſe is ſuch, as to in- 
title him, juſtly, and legally, to that ſucceſs. 
Should the caſe: be ſuch, as cannot be ſup- 
ported, I truſt the practitioner will be en- 
abled by the aſſiſtance he may hence receive, 
to find out the weakneſs of it, and that he 
will thereby have opportunity, in time, to 
avoid the trial of a cauſe, which cannot be 


ſupported. As a principal means to obtain fo 
deſirable an end, I adviſe every attorney to 
take a full ſtate of Bis client's cafe in writing, 


together 
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together with the proofs; to examine the 
moſt material witneſſes, before the com- 
mencement bf a ſuit, or defence of an action: 
If the caſe appears a good one, and the 
proofs clear, let the client ſign the caſe, and 
the witneſſes put their ſignatures, to the 
reſpective proofs; and then, and not till then, 
(if there is not any doubt, ) ſue out proceſs, 
if for the plaintiff, or plead, if for the defen- 
dant *. If there is a doubt, it will be doing 
very right to take the opinion of counſel, 
with the utmoſt expedition. Should the 
cauſe be loſt, after all theſe precautions, the 
attorney has his caſe ſo ſigned, (and in ſome 
inſtances, the opinion of counſel,) for his 
juſtification; and the client knowing this, 
will be deterred from caſting unjuſt reflec- 
tions, I have already obſerved, that a party, 
in ſtating his caſe, may omit a material fact. 
It may be the effect of deſign, or of accident, 
Of the latter I will beg leave to give an in- 
ſtance, that came within my own knowledge, 
A gentleman of great honour, and high re- 
putation in the profeſſion, was concerned for 
a defendant, in an action of treſpaſs, brought 
in the Common Pleas. The client ſtated his 


* I muſt confeſs, in many caſes of defence, there is not time 
ſaflicient to examine witneſſes, But then, I adviſe the attorney 
at all events, to take the fulleſt inſtructions, and proofs, with 
the names of witneſſes, from the client, ſigned by him, 
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vii 
caſe to the attorney. It appeared to be a 
matter of importance, attended with much 
difficulty. 1 was conſulted, The defendant 
attended in perſon, and again ſtated his caſe. 
I drew his pleadings, and juſtified the treſ- 
paſs. We conſulted a very able and learned 
ſerjeant, on the caſe and pleadings: The de- 
fendant attended the conſultation, and again 
ſtated his caſe. The learned ſerjeant was 
pleaſed to approve of, and figned the pleas. 
Previous to trial, when the briefs were com- 
pleted, and delivered to counſel, another 
conſultation was had, when the defendant 
again attended. The whole caſe, pleadings, 
and proofs, were taken fully into conſidera- 
tion, The counſel had not a doubt, but 
that a verdi& would be given for the defen- 
dant. On the day of trial, a very few mi- 
nutes before the cauſe was called on, the 
defendant mentioned to me a fact he had for- 
gotten, and never before communicated to 
any one concerned for him. That fact va- 
ried his caſe ſo much, that his juſtification 
was a mere nullity ; yet, he had a good de- 
fence, which might have been pleaded, . had 
the fat been known in time. Fortunately 
for him, when the cauſe-was opened, the 
plaintiff was defective in his firſt proof; we 
propoſed a reference of all matters in diffe-. 
rence, (for this cauſe was not the only ſubject 
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of litigation,) the reference was accepted, 
the arbitrator did complete juſtice between 
the parties, and my client obtained an award 
in his favour. Accidents of this kind, will 
ſometimes happen, which the moſt ſkilful 
practitioner cannot guard againſt ; but it is 
very obvious, that, the more converſant he 
is in buſineſs, the more he underſtands of the 
practice, of the mode of proſecuting and de- 
fending actions, and the better he is ac- 
quainted with the law, and the nature of 
the proofs neceſſary to ſupport his client's 
caſe, the leſs * will he be to err. 


Another advantage may reſult from this 
work, in nice and difficult caſes; for hints 
may from hence be collected, ſufficient to 
ſtate a caſe properly, and ſuggeſt doubts, on 
points of importance, for the opinion of 
counſel, and in uncommon, or doubtful 
caſes, every attorney of honour and integrity, 


will, if poſſible, procure ſuch opinion, be- 


fore he commences an action; or pleads for 
a defendant. Striking inſtances of the dif- 
ficulties and doubts attending legal proceed- 
ings, may be given ; as for example, where 
the ſtatute of the 29th of Charles the II. c. 3. 
called, The Statute of Frauds and Perjuries, 
governs the caſes Many promiſes come 
within that act, and are rendered void by it: 
* Many 
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Many caſes have happened, that at firſt view 
ſeemed to come within the ſtatute, and yet, 
on ſolemn argument, have been determined 
not to be within it. Inſtances of this kind 
are given in the courſe of the work. So with 
reſpect to the Statute of Limitations, its effect 
and operation, in actions on promiles, 6&c, 
It is inconceiveable, what queſtions ariſe, 
and how trifling the circumſtances are, which 
will take a caſe out of that ſtatute, Of this 
the reader will find examples. But to enu- 
merate the many caſes, wherein the work 
may prove of great utility, would be ſwell- 
ing this preface, to half the ſize of the book. 
Suffice it to ſay, that the Author's intention 
is, to give to attornies of character, ſuch 
aſſiſtance, as may procure to themſelves much 
honour, and to their clients, every poſſible 
advantage. 


It is a duty incumbent upon me to ſay, 
that I have in many places, as nearly as [ 
could, followed the plan of Comyn's Digelt. 
thinking it the beſt, but occaſionally have 
made conſiderable variations. Much hath 
been ſelected from that work, but great ad- 
ditions have been made, many caſes omitted 
as not being law, or not now of uſe, and, in. 
a great variety of inſtances, obſervations are 
made, on caſes taken from that learned Au- 
thor, where I have had doubts, &. 

a think 


I think I ought in juſtice to ſay, that this 
digeſt, is of the kind, the beſt book extant. 


It is not a perfect work, for it is the pro- 
duce of an human being. But it is of ſo 
much importance to the profeſſion, that no 
gentleman at the bar ought to be without it. 


I have called in the aſſiſtance of the New 
Aporidgment, commonly known by the name 
of Bacon's, although | chiefly taken from 
manuſcripts of the late Lord Chief Baron 
Gilbert, The beſt book, in my opinion, 
that treats of the law of England. The rea- 
ſons are there given, as well as the caſes. 


With reſpect to its extent, the work may be 
conlicered as a library. 


To enumerate the books I have made uſe 
of, would be very tireſome. I muſt, how- 


ever, ſay, I have not neglected the late re- 
porters. 
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Obſervations will, occaſionally, be found 
in the work, the effect of my own experience. 


I had nearly forgot to obſerve, that ſome 
knowledge of PLEADING, is eſſentially 


neceſſary to every attorney, who pays any 
attention to his own character, or his client's 


advantage, 


PNY. X1 


advantage. I hope ſuch a fund will be found 
in the following work, as will give ſatisfac- 
tion. I have added an Appendix, to the 
ſecond volume, containing a few precedents, 
being complete records, which will thew the 
nature of proceedings at law, and enable the 
reader to comprehend thoſe parts of the 
work, which treat of pleading. 


Some may ſuppoſe, I have not cited a ſuffi- 
cient number of authorities. Where I have 
taken paſſages from Comyn's Digeſt, and he 
cites many authorities, 1 cite him only, as I 
have endeavoured to avoid prolixity; betides, 
I thought it unneceſſary, conſidering the 
and intent of my work. 


Where there is only a few authorities, I 
perhaps, give the books and pages. 


I have ſeldom uſed Latin terms, but gene- 
rally tranſlated them, that every one might 
underſtand what he was reading. I truſt I 
ſhall not be conſidered as too preſuming, 
when I ſay, I flatter myſelf the work will be 
very uſeful to gentlemen at the bar, as con- 
taining multum in parvo. 
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Submit my work. To pretend it is per- 
1 feat, would be highly abſurd. Its far 
from being ſo, but not for want of aſſiduity. 
A work of this kind muſt be (in general,) 
the effect of Selection. During the courſe of 
compiling, when a doubt aroſe, if I could 
with any convenience, conſult the authori- 
ties, I did. Where I could not, I made a 
regiſter of the books to be conſulted, when 
I ſhould have gone through the whole of the 
writing part of my work, That regiſter 
amounted to no leſs than fourteen guarto 


columns, and I have examined all the autho- 
rities, therein ſpecified. 


It is morally impoſſible to form an idea 
of the pains I have taken. It can be only 
done by ſitting down to my book, and ex- 
amining paragraph by paragraph, from 
whence J have ſelected, attending to the in- 
finite number of additions, variations, ob- 
ſcrvations, &c. and conſidering the many 
caſes | have omitted to take from the Authors 
from whom I have made my ſelections. 


Humanum eſt er rare. 


Any 
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Any communications, pointing out errors, 
or omiſſions, ſhall be gratefully acknowledg- 
ed; and ſhould the work be fo favourably 
received, as to call for a ſecond edition, pro- 
per uſe ſhall be made of the ſame, without 


prejudice (if poſſible) to the purchaſers of 
the firſt edition. 


To a generous public, I truſt the fate of 
my labours: 


Inner Temple, J 


1787. Jobn Morgan. 


— 
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N. B. Having frequently followed Comyns; 


his mode of citing Authors, hath been ſome- 
times, (though not always) adopted, 


Ca. Parl. Shower's Caſes in Parliament. 


2 Cro, Crook James. 
Ton. Sir Wilham Tones, 
2 Jon. Sir Tho. Jones. 


Mod. Ca. 6 Modern. 
2 Mod. Ca. 8 Modern. 


Rol. Roll's Reports. 
Rol. p. I. the abridgment. 
Sho. 1 Shower's Reports. 


The 
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The reader will obſerve, that where there 
are more editions than one, of a book, the 
pages of the different editions, do not always 
correſpond; he muſt then have recourſe to the 
Author's index, 


CONTENTS, 
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Actions in General. 

ORD Coke, in his Commentary on 
Littleton, 285. a. and a Inſtitute 40. 

defines an action to be a lawful demand of a 

man's right. | | 

In life, liberty, and eſtate, every one (who 
hath not forfeited them) hath a property, and 
a right; and, if they are violated, the law 
gives an action to redreſs the wrong, and pu- 
niſh the wrong-doer. 

According to Lord Coke in his Commen- 
tary, 284. 6. there are two kinds of actions, 
PLACITA CORONA ef CIVILIA, i. e. PLEAS 
of the CROWN, and CIVIL ACTIONS. Pleas 
of the Crown, are thoſe which concern offen- 
ces committed againſt the Crown and dignity 
of the king; in other words, againſt the 
public peace and good order of ſociety, It 
is not our intent to treat here of Pleas of the 
Crown, as almoſt every thing. neceſſary for 
the practitioner (with many uſeful prece- 


dents) may be found in the Crown Circuit 
Companion. | 


Civil Actions are of three Sorts ; Real, Per- 
ſonal, and Mixed. 


Rear. AcTions are not the object of this 
work ; but yet it may be proper to mention 
the nature of them, to enumerate their ſpe- 

n B cies, 


| (2 1 


cies, and then to refer to authors who treat 
upon the ſubject. 

. Theſe real actions, or, as they are called 
in the Mirror, (c. 2. J. 6.) feodal actions, 
which concern real property only, are ſuch, 
whereby the plaintiff, (in theſe actions called 
the demandant, ) claims title to have lands, or 
tenements, rents, commons, or other heredi- 
taments, in fre- ſimple, fee- tail, or for term 
of life. By theſe actions formerly, all diſ- 
putes concerning real eſtates, were decided; 
but they are now pretty generally laid aſide, 
in practice, upon account of the great nicety 
required in their management, and the in- 
convenient length of their proceſs; a much 
more expeditious method of trying titles, 
having been introduced, by other en 
perſonal and mixed. 

Every real action is poſſe ory, vi. of his 
own poſſeſſion, or ſeiſin; or aunceſtrel, VIZ. 
of the poſſeſſion, or ſeiſin of his anceſtor, 
And real actions auncęſtrel, are poſſeſſory, viz. 
when the anceſtor dies in poſſeſſion, and 
the land deſcends; or r:ghtful, when ny 
the rigbt deſcends from the anceſtor, 


REAL ACTIONS are. 


J. Writs ef right. 


II. Writs of entry, which lie in the per, the 
per & cut, and the poſt. 
II. Writs aunceſirel paſſeſſory. 


J. Writs of right, are either; 
. Thoſe properly ſo called, or, 
2. Thoſe in nature of a writ of right. 


yl. | I. Thoſe 


| S 
1. Thoſe properly fo called are, 


1. Right patent, which lies by a tenant 
in fee, for lands, and tenements only ; and 


is to be directed to the lord, or bailiff of 


the manor, of which the land is held, com- 
manding him to do right in his court. 

2. Right quia dominus remiſit curiam, 
where upon ſuch a ſuggeſtion, the writ is 
directed to the ſheriff, returnable in the 
common pleas, | 

3. Pracipe in capite, which muſt be re- 
turned in the common pleas, where the land 
is held of the king in catite. 

4. Right in London, when the lands lie 
in London. | 

5. Right of advow/9n, which lies for an 
edvowſon, by him who hath the fee. 

6. Right de rationabilt parte, which lies 
by one parcener, &c. in fee, againſt the other, 
who enters into the whole. 

7. Right of - dower, which lies to the 
heir or feoffee of the huſband, to do right 
in his court to the wife, when ſhe has had 
only part of her dower. 

8. Right clz/e for lands in ancient demeſne, 
which are pleadable only in the court there. 


2. Thoſe in the nature of a writ of right are, 


1. Right upon a diſclaimer, which lies by 
the lord for the land which the tenant diſ- 
claims to hold of him. 


2. De rationabilibus divifis, which lies 
for dividing lands by metes, between two ad- 
Joining vills. 

B 2 3. Right 
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3. Right of ward, which lies for the lord, 
where his tenant dies in his homage, and a 
ſtranger ſeizes the body, or land of the ward. 

Of cuſtoms and ſervices, which lies 
for the lord, when his tenant deforces him 
of his rent, or other fervices. 

5. Cefſavit, which lies by the ſtatute of 
Weſtminſter 2. c. 21. for the land where the 
tenant ceaſes two years, and there 1s not any 
diſtreſs for the ſervices. 

6. Eſcheat, which lies, when a tenant in 
fee dies without heirs. 

7. Nativo habendo, which lay for a 
villein, by him who had the inheritance, 
when the villein fled out of the manor. 

8. Quo jure, which lies by him who has 
the fee in the land, againſt him who claims 
common there. 

9. Sefla ad molendinum, which lies for 
refuſing to grind at his mill, as he t by 
tenure or preſcription. 

Ne injuſte vexes, which lies for a 
3 when the lord without coercion hath 
88 of greater ſervices. 


. Writ of meſne, which lies for the 


hs par avail, to be acquitted when he 
is diſtrained by the lord paramount. 

12. Dower unde nibil habet, which lies by 
the wife for her dower. 

13. Quod permittat, which lies to have 
Oe remove a nuiſance, Ge. 

. Formedon, which lies for tenant in, 

tail, and may be in deſcender, in remainder, 
or in reverter. 


II. Writs 
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I. Writs of entry, which lie in the per, the 
per & cui, or the poſt, are 

1. Upon Diſeiſin. 

2. Upon intruſion. 

3. Upon alienation. 


1. Upon diſſe;in, they are, | 
1. In the quibus, or in nature of an aſſize. 
2. In the per, when the tenant claims by 
him who made the diſſeiſin. 
3. In the per and cui, when he claims 
in the ſecond degree. 


4. In the pe, when he claims after all 
the degrees. ; 


2. Upon intruſion, they are, 
1. When any intrudes after the death of 
the particular tenant, 
2.Or intrudes, or detains after a term expir- 
ed, which is called ad terminum qui pretarit, 


3. Or detains land given cauſd matrimonii 
prœlocuti. 


3. Upon alienation, they are, 

I. By a perſon incapable; as an ideot, 
infant, &c. dum non fuit compos mentis, and 
dum fuit infra atatem. 

2. By a particular tenant, ad communem 
legem, which lies after the death of the te- 
nant. By ſtatute, as in caſu proviſo, by the 
ſtatute of Glouceſter, c. 7. in the life of 
the tenant in dower, and in conſimili caſu, 
by the ſtatute of Weſtminfter, 2. c. 24. 
in the life of any other particular tenant, 

3. By the huſbandof his wife's eſtate ; as, cui 
in vita. Sur cut in vita; for the heir of the 
wife. Cui ante divortium. Sur cui ante divortium. 

B 3 | LI. Writs 
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II. Writs aunceſtrel poſſeſſory are, 
I. Mort d anceſtor, which lies when the 
immediate anceſtor dies ſeiſed, and a ſtranger 
abates. 1 

2. Aiel, which lies for the heir upon an 

abatement, after the death of the grandfather. 

3. Beſaiel, which lies after the death of 
the great grandfather. 

4. Cofinage, upon the death of any col- 
lateral couſin. 

5. Nuper obiit, which lies when one par- 
cener, after the death of the anceſtor, enters 
and ouſts the other. . = 

As few of theſe actions are now in uſe, and 
thoſe few that are, but ſeldom occur, we, 
for the ſake of conciſeneſs, omit to treat of 
them, but refer our readers to Booth on Real 
Actions, Fitz berbert's Natura Brevium, and 
Comyn's Digeſt, title Action, vc. 1. fo. 110, 

5. which refers to the different parts of Fitz- 
herbert, where the reſpective ſubjects are 


treated of, and much uſeful information may 
be found, 


PERSONAL ACTIONS. 


Perſonal actions are ſuch as concern the 
perſon only, by which nathing but damages 
can be recovered. Bratton 102. 
According to Mr. Juſtice Blackſtone, in 
his Commentaries, 3. vol. 117. perſonal ac- 
tions are ſuch, whereby a man claims a t, 
or perſonal duty, or damages in lieu thereof ; 
and, likewiſe, whereby a man claims a /azi/- 
Faction in damages, for ſome injury done to his 
per ſon or property, The former are ſaid to 
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be founded on contrafts, the latter upon forts 
or wrongs, Of the former nature are all ac- 
tions upon debt, or promiſes ; of the latter, 
all actions for treſpaſſes, nuiſances, aſſaults, 
defamatory words, and the like. | 

It may not be improper here, to obſerve, 
that ſome perſonal actions die with the per- 
ſon, and conſequently cannot be proſecuted 
by the repreſentative. 

At the common law, an executor or ad- 
miniſtrator, had not an action for a wrong 
done to the teſtator, or inteſtate in his life ; 
as, for a rreſþaſs in taking his goods, &c. 
But now, by the ſtatute, 4 Ed. 3. c. 7. an 
executor ſhall have an action for a treſpaſs to 
the teſtator in his life time. | 

At common law, an executor, &c. had not 
an action founded upon a matter, in the pri- 
vity of the teſtator, Cc. as account, Co. 
Lit. 89. ö. 2 Int. 404. Yet by the ſtatute, 13 
Ed. 1. Weſtm. 2. c. 23. an executor ſhall 
have an action of account with his teſtator. 

By the ſtatute of 25 Ed. 3. c. 5. the 
executor of an executor ſhall have an action 
of debt, account, treſpaſs, &c. as well as the 
teſtator. | | 

And, by the fat. 31 Ed. q.c. 11. Ad- 
miniſtrators may have the ſame actions to 
demand or recover, as executors. And there- 
fore now, an executor or adminiſtrator ſhall 
have treſpaſs or trover, for the goods of the 
teſtator, Se. taken in his life time: an 
ejectment, for ejecting the teſtator : treſ- 
paſs for rating away the graſs, growing upon 
the land of the teſtator, Gc. R. 1 Vent. 187. 
B 4 50 
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So, by the equity of this ſtatute, an executor 
or adminiſtrator ſhall have every action for 


a wrong done to the perſonal eſtate of 


his teſtator, Sc. He ſhall have debt upon the 
ſtat. of 1 Ed. 6. c. 13. for not ſetting out 
tithes. So debt will lie upon a judgment 
againſt an executor, or adminiſtrator, upon a 
ſuggeſtion of a devaſtavit. If this is proved, 
the repreſentative becomes perſonally liable, 
and the judgment is not againſt the aſſets. 
The executor, Cc. ſhall have a guare im- 
pedit, for a diſturbance in the life time of the 
teſtator, Sc. Alſo an action upon the caſe, 
againſt the ſheriff, for an eſcape of one taken 
for debt; or, for not returning his writ, and 
paying money levied upon a eri facias. So for 


falſe return, that he had not levied the debt. 


An executor may ſue for an eſcape of one tak- 
en in execution upon a judgment by the plain- 
tiff, as adminiſtrator. Godb. 262. 1 Rol. 276. 

But even ſince theſe ſtatutes, an executor 
or adminiſtrator cannot have an action for a 
wrong to the perſon of the teſtator, Cc. as 
for a battery, impriſonment, Cc. nor for a 
prejudice to the freehold of the teſtator, &c. 
as treſpaſs, wherefore he cut and carried 
away the graſs, for it is parcel of the free- 
held, 1 Vent. 1879. But we conceive he 
might maintain trover, as it continued, when 
cut, the property of the teſtator, &c. 

The maxim, actio per ſonalis moritur cum per- 
fona, is not generally true, and much leſs uni- 
verſally ſo. Vide the caſe of Hambly & al. aſ- 
fignees of Moon, v. Trott. Admor, Coup. 371, 

& ſeg. where the ſubject is fully n, 
© 


E 


We think it will not be amiſs here, to 
obſerve, that all civil injuries are of two 
kinds, the one without force or violence, as 
ſlander, or breach of contract; the other 
coupled with force and violence, as batteries, 
or falſe impriſonment. The latter ſpecies 
have a degree of criminality in them, being 
always attended with ſome violation of the 
peace; for which, in ſtrictneſs of law, a 
fine ought to be paid to the king, as well as 
private ſatisfaction made to the party injured. 
This diſtinction of private wrongs, into in- 
juries with and without force, runs through 
all the variety of this ſpecies of action. 

The objects of theſe actions are, to procure 
redreſs for injuries affecting the rights of 
perſons, and the rights of things. 

The rights of perſons are abſolute and re- 
lative. 

The abſolute are ſuch as belong to private 
men, conſidered, merely as individuals; and 
relative, which are incident to them as mem- 
bers of ſociety, and connected to each other 
by various ties and relations. | 

The ab/olute rights of each individual, are 
therightof perſonal ſecurity, the right of per- 
{onal liberty, and theright of private property. 

With reſpect to injuries affecting the 
relative rights of perſons, thoſe perſons may 
be claſſed under the four following relations; 
huſband and wife ; parent and child ; guardian 
and ward; maſter and ſervant. As the follow- 
ing work is chiefly intended for practice, not 

Jpeculation only, and the diviſions are ſo arrang- 
ed as to anſwer that purpoſe, it is unneceſſary 
hs to 
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to treat of the various injuries that may be 
offered to theſe reſpective rights, in an ana- 
lytic form. For this we refer to the third 
volume of Blaciſtone s Commentaries, | 


MIXED ACTIONS. 


MixeD ACTIoNs are thoſe in which the 
freehold is recovered, and alſo damages, Co. 
Lit. 284. b. According to Blackſtone in his 
Commentaries 3 vol. 118. they are ſuits par- 
taking of the nature of the other two, where- 
in ſome real property is demanded, and alſo 
perſonal damages, for a wrong ſuſtained. As 
for inſtance, an action of waſte, which is 
brought by him who hath the inheritance, in 
remainder or reverſion, againſt the tenant 
for life, who hath committed waſte therein, 
to recover not only the land waſted, which 
would make it merely a rea/ action ; but 
alſo treble damages, in pur ſuance of theſtatute 
of Glouceſter, 6 Ed. 1. c. 5. which is a per- 

Ponal recompence, and ſo, both being joined 
together, denominate it a mixed action. 

An aſſize of novel diſſeiſin is a mixed ac= 
tion. So gquare impedit, & darrein pre- 
ſentment. Curia claudenda, which lies | 
againſt the tenant of the freehold, for not M 
inclofing his land, to the nuiſance of the : i 
plaintiff; and the judgment ſhall be, that ge. 
incloſe the land, and render damages. War- 1 
rantia chartæ, in which the plaintiff ſhall " 
have judgment for the warranty, and alſo i 
for damages. So a writ of annuity, and an 
ejeftione frmæ, are mixed actions. 


nes. A . . el cons 


uy 


de 


We 


Mu 


We ſhall now conſider 
T. Who may Sue, 

II. Who cannot Sue. 

IL. Who may be Sued. 


J. Who may Sue. 
1. The King. 


The king, though he is the chief and 
head of the kingdom, may ſue as demandant, 
as ina right of advow/ſon ; in an attaint ; in 
gebt; in deceit to reverſe a fine of land, in 
antient demeſue; in a writ of error; in a writ 
of e/cheat ; in a quare impedit; in quare in- 
cumbravit; in a writ of right; in a ſcire 
facias ; in treſpaſs for his goods and chat- 
tels, or quare clauſum fregit ; in a writ of 


=X ward. So the king may ſue in chancery, for 


a matter in equity. But the king cannot 
have an action, except when the principal 
cauſe of action belongs to the king; for upon 
the peace broken, or any wrong done prin— 
cipally to another, the king ſhall ſue only by 
indictment; or by information, or other 
matter of record. So, for an offence, or con- 
rempt againſt any ſtatute, the king can ſue 
only in an action by qui tam, &c. And a 
declaration, for the king, ought regularly to 
be in the name of the attorney general, Yet 
if it be in the name of the king himſelf, as 
coram domino rege, venit dominus rex, &c, 
it is good. The king of another kingdom, 


may maintain an action in the king's bench, 
or other court, | 


Not 
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Not chooſing to burthen this work 
with innumerable references, we refer 
only to Com. Dig. vol. 1. fo. 113, Ge. 
where references will be found to approved 
authors, in ſupport of the above poſitions, 
We ſhall in general purſue the ſame method 
in the future part of this work. 


2. The Queen. 
The queen of England may ſue by writ, 


without naming the king. As, in a farcs 


fJraflo, a quare impedit, Sc. And if the 


ground of the action by the queen be a breach 
of the peace, the writ, ſhall ſay, put by 
pledges, Sc. A. that he be, &c. to anſwer as 
well to us, as to Charlotte, queen of Great 
Britain, &c. The queen may exhibit an 
Engliſh bill in chancery by way of information, 
by her attorney general, to inforce or confirm 
a decree, The queen in an action by herſelf 
ſhall not find pledges; nor ſhall ſhe be 
amerced, if there be judgment againſt her, 
Vide Com. Dig. 1 vol. 114. 


3. 4 Common Perſon.” 


The Prince of Wales may ſue by writ, fo 
every other ſubject of the king, who is not 
under any illegal impediment. Fide 2 Inf. 
55, 56. So an alien friend. A body 
politic, ſole, or aggregate, ſpiritual, or tem- 

oral. So: an ideot, lunatic, Sc. ſhall ſue 
1n his own name. For this there are the 
authorities of Popham 141. 1 Brownlow 197. 
But I would not adviſe any practitioner, to 
ſue for ſuch, without the engagement, as 
I well 
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well as authority of ſome reſponſible relation 
or friend, and unleſs the ground of the ac- 
tion be indiſputably clear, 

The inhabitants of an hundred may have 
debt, or a ſcire facias upon a judgment for 
them, in an action againſt the hundred for 
coſts; for the ſtatute which enables them to 
be ſued, enables them to ſue for coſts, if 
the judgment be for them. V. Com. Dig. 
1 vol. 114. A foreign trading company (as 
the Dutch Weſt- India company may ſue by 
their name of reputation. Dutch Weſt-India 
company v. Henriques, Michas, 11 Geo. 
Strange 612. 


IT. Who cannat Sue, 


A perſon outlawed, cannot ſue in his own 
right, though he may as executor or admi- 
niſtrator. A perſon attainted of treaſon, or 
felony, or attainted in a præmunire, cannot 
{ue ; nor an alien enemy, 2. e. whilſt the ſtates 
are at war; but courts of juſtice do not now 
give encouragement to the laſt objeQion. 

A feme covert cannot ſue alone, unleſs in 
London, in the courts there, when ſhe is a 
ſole merchant, or trader. A perſon excom- 
municated cannot ſue, either in his own right, 

or as executor or adminiſtrator, but a corpo- 
ration aggregate may ſue, although the mayor 
be excommunicated, A popiſh recuſant 
convict, is qua excommunicatus by the ſtat. 

Fac. 1. c. 4. and conſequently under the 
tame diſability, as a perſon excommunicated, 
Vide Com. Dig. 1 vol. 6-10. Theſe diſabi- 
lities are pleadable in abatement, 

II. Wis 
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I. Who may be Sued. 
I. The King. 


Until the time of Ed. 1. The king might 


have been ſued in all actions, as a common 
perſon ; and the form was, command Henry 
king of England, &c. But now, no one 
can have an action againſt the king; but one 
ſhall be put to ſue to him by petition. So 
no one can vouch the king; for that is in 
the nature of an action. So if a fine be levied 
by the king of lands, it ſhall-not be by writ 
of covenant, but by render. Vide 1 Com. 
Dig. N15. 


2. The Queen. 


She may be ſued without the king, her 


huſband, in all actions; for ſhe is a perſon 
fole, by the common law. She may be 
vouched. The queen dowager may be 
ſued by action, without ſuing to her by pe- 
tition. Id. I. 


3. A Common Perſon. 


The Prince of Wales may be ſued by writ. 
Theolal's Digeſt. I. 4. c. 2. ſect. 4. And 
every ſubject of the king, ecclefiaſtical, or 
temporal, man or woman ; though he be 
convicted or attainted: but, if ip cuſtody, he 
ought not to be charged without leave of the 
courf, or of a + Judge at his chambers. Mac- 
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dmald's caſe, (1747) Foſter 61. If a perſon 
attainted of high treaſon is charged in cuſtody, 
in a civil action, by leave of a judge, there 
cannot be a motion to diſcharge him from 
cuſtody, on the king's pardon, upon condi- 
tion of tranſporting himſelf : the firſt ſtep 
mult be, to move to diſcharge the judge's or- 
der. Same caſe, 1 Wilſon, 217. 

Though a perſon be deaf, dumb, or an ide- 
ot, he may be ſued. So fays the common law, 
but I do not know how an ideot is to plead, 
nor do I ſuppoſe a court would eſtabliſh a 
judgment by default. The ſame may be ſaid 
of perſons non compos mentis, and lunatics. 
Perſons outlawed, excommunicated, and 
popiſh recuſants convict, may be ſued. S0 
may infants in many caſes, ſo may every 
body politic, ſo may an alien born, ſo may 
feme coverts, but their huſbands ought to 
be made defendants with them. Vide 1 Com. 
Dig. 115. 


An Aclion does not lie before a Cauſe of Ac 


tion accrued. 


The defendant may plead in abatement, 
if the count ſhews a demand, before cauſe of 
action. As, in a /cire facias by an admini- 
ſtrator, teſted, 12th Feb. the defendant upon 
oyer of the adminiſtration, which is dated 
the :6th March afterwards, may plead in 
abatement, that the action was ſued before a 
cauſe of action. So in an aſſumpſit upon a 
promiſe to pay within ſeven years, brought 
before the ſeven years expired. In debt, 


before 
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before the day of payment incurred. In 
debt by an adminiſtrator, 2d. of April, and 
the adminiſtration is granted the 11th of 
May afterwards. In a quare impedit upon a 
writ teſted the gth of May, and alledges the 
preſentation and refuſal the 29th of May af- 
terwards. In debt upon obligation, before 
the day of payment by the condition. So, 
in debt againſt an adminiſtrator, it may be 
pleaded in abatement, that the writ was 


teſted before adminiſtration granted. So in 
debt againſt an executor, that the teſtator 


was alive at the time of the writ purchaſed. 
In debt againſt an heir, that his anceſtor 
was alive the day of the original purchaſed; 
1 Com. Dig. 40. 
If the defendant does not plead in abate 


ment, yet if it appears upon the record, it may 


be moved in arreſt of judgment, or aſſigned 
for error; as in debt upon an obligation pay- 
able at Michaelmas, and the original was 
teſted the 15th of Seprember, returnable on 
the octave of St. Michael. And becauſe the 
original was teſted before the cauſe of action, 
the judgment was reyerſed, Croke Elis. 325. 
Vide 1 Leonard 186. So in afſumffit, where 
the plaint was entered the 16th of May, on a 
promiſe upon the 4th, to pay the igth of 
May. So, where the plaintiff declared, that 
the defendant on the 23d of December pro- 
miſled, where it appeared, that the proiniſe 
was made on the 23d of December, to pay 
the 23d of January. So where the defcnd- 
ant promiſed to pay 3o ſhillings a ycat fr a 
houſe, and the plaintiff demands 45 Wing. 

| for 
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for a year and an half; for he cannot 
demand for a year and an half; becauſe it is 
payable annually ; and if entire damages are 
given, it is vol for the whole. In this caſe 
the ſpecial promiſe was ſtated, but if the 
plaintiff had declared generally for uſe and 
occupation, and recovered the year and half's 
rent, it would have been well, In debt 
upon a bond for performance of covenants ; 
if a breach be aſſigned for a time after the 
action commenced, (the action being by 
original writ, &c.) it will be bad. So 
in covenant by an aſſignee, he cannot 
recover for a breach before the aſſignment. 
So in treſpaſs for taking of tithes, which 
the plaintiff claims in right of his wife; 
if upon the evidence the taking appears 
before the marriage, the plaintiff ſhall be 
nonſuited. But in ſuch a caſe, huſband 
and wife may join in the action, and lay the 
taking to have been, whilſt the wife was 
ſole. So in an action upon the caſe, for a 
malicious proſecution by inditment, upon 
which he was acquitted upon the 13th of 
November, where the memorandum was 
Heretofore to wit of the term of St. Michael, 
which relates to the firſt day of Michaelmas 
term, v!z, 6th November, and therefore the 
bill was before the cauſe of action. But in 
the King's Bench, the declaration may be of 
a particular day, and in the Common Pleas of a 
particular return after the cauſe of action 
accrued, and then it will be good. 

In an information for uſury in Michaelmas 
term, the defendant pleaded that before the ex- 

Vor. I. C libiting 
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bibiting of this information, to wit in this ſame 
Michaelmas term, another perſon exhibited 
another information for the ſame offence, 


and had judgment thereon ; the plea was ad- 


judged bad; for both the $f PIP were 
at the ſame time: ſo where a bill was entered 
to be filed on a day before the cauſe of ac- 


tion, after error brought for this cauſe, the 


court would not amend the entry, that it 
might be according to the judgment ; and it 
was held that this error was not aided by the 
flat. 18 Eliz. c. 14. after verdict, though the 
want of an original would have been aided: 
but we are ſtrongly inclined to think, that 
the liberality of the courts of law now, in 
favour of right and juſtice is ſuch, that they 
would allow an amendment, upon payment 
of coſts. | 
If proceſs is returnable after the cauſe of 
ation, though it bears teſte the laſt day of the 
preceding term, which was before the cauſe 
of action, it is not error. So, if the latitat be 
teſted before the cauſe of action, if the plain- 
tiff does not declare before. The author re- 
members a cauſe (wherein he was concerned) 
tried before Mr. Juſtice Blackflone at Maid- 
one, ſome years ſince, for an infringement 
of the right of the proprietors of the Graveſ- 
end ferry. There was not any evidence of 
an offence committed, before ſervice of the 
writ; but after ſervice, and before declaration 
delivered. An objection was taken, the point 


_ reſerved for the conſideration of the Court 


of King's Bench, the evidence received, and 


a verdict for the plaintiffs, The Court on 


motion 
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motion held it ſufficient, to ſupport the ver- 
dict. The writ is merely to bring the defend- 
ant into court. If a declaration in ejectment 
as of Trinity term, be delivered before the 
eſſoign day of Micbaelmas term, and the de- 
miſe be laid on the 25th of June, after the 
expiration of Trinity term, it is immaterial, 
for if judgment goes by default, there is not 
any one can take advantage of it; if the 
tenant appears he muſt enter into the com- 
mon rule to confeſs leaſe, entry and ouſter, 
when the iflue is made up, as of Michaelmas 
term, by the attorney for the leſſor of the 
plaintiff, upon the plea of not guilty, the only 
plea the tenant can plead, and then the de- 
miſe appears to be before the ſuit is commen- 
ced, for the declaration ſerved was merely in 
the nature of proceſs, to bring the tenant into 
court, and does not appear upon the record, 
any more than a bill of Middleſex or latitat. 

In covenant by the heir, if the breach be, 
that there was not any repair ſuch a day, nor 
ten years before, which goes to the time of 
his anceſtor, it is not error; for, out of repair 
at that day, is all that is material, and the ten 
years before, frivolous. So, if the plaintiff 
alledge a matter, which ſhews the action 
brought before a cauſe of action accrued, 
which is not relied upon, but the defendant 
pleads over, and ifſue is joined upon a colla- 
teral point, it will not be error. Vide 1 Com. 
Dig. 117, &c. 

It is reaſonable that in all caſes the plain- 
tiff ſhould give defendant an account of the 
particulars of his demand, and the court may 

C 2 ſtay 
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ſtay proceedings till it is done. 3 Burr. 138. 
If an act of parliament ſays, no proceſs ſhall 
iſſue, until, &c. the court will not quaſh the 
proceſs upon motion, but order defendant to 
plead the matter. If the act ſays the proceſs 
ſhall be void, the court will quaſh it; as in 

the caſe of ſuing an ambaſſador. Forteſcue 
344. In ſome acts of parliament certain 
things are to be done by a plaintiff, previous 
to the commencement of an action, or he can- 
not recover, and the defendant need not plead 
the omiſſion ; as in actions againſt juſtices of 
-peace, for any thing wrong done in the exe- 


cution of their office, a month's notice, of the - 


intended action muſt be given, which, if not 
done, the juſtice may plead the general iſſue, 
and be intitled to a verdict, for want of notice. 
Vide Stat. 24 Geo. 2. c. 44. 

Quaſhing of a writ is not ex debito fuſtitiæ, 
and therefore, though the cauſe of action ap- 
pears upon the face of the capias, to ariſe af- 
ter the tee, the court will not quaſh it, but 
give the plaintiff an opportunity to ſet it right 
it he can, by filing a bill as of the next term. 
Stra. 877. In aſſault and battery, if the 


memorandum 1s of Michaelmas term generally, 


and the fact, on plea of ſon aſſault, Sc. pro- 
ved, is within the term, it is well enough. 
Stra. 1271. 1 Vilſ. 171. 


An Action will not lie before the laſt Day. 


An action does not lie upon an entire con- 


tract for payment at ſeveral days, until — 
a 
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laſt day is paſt; as, if a man be bound by an 
obligation or contract, to pay 100/. at five 
ſeveral days, debt does not lie until the fifth 
day is incurred. Co. Lit. 292. 6. So, if a 
man leaſe a ſtock of cattle or goods for years, 
rendring rent at ſeveral days, debt does not 
lie until all the days are incurred. 3 Co. 22. a. 
But, it will be otherwiſe, if the contract be 
ſeveral in its nature; as, if a man leaſe land, 
rendring rent at ſeveral days, debt lies after 
each day; for the rent iſſues out of the land, 
and the contract follows the land. So, if a 
leſſee for years aſſigns his term to him in the 
reverſion, rendring rent, which is a ſurren- 
der, and the rent not good by way of reſer- 
vation, but by way of contract, yet debt lies 
after each day. Or, if the remedy is ſeveral 
in its nature ; as, if a man be bound by a re- 
cognizance to pay 100/. at five ſeveral days, 
he may ſue execution for each ſum, after each 
day; for it is in the nature of ſeveral judg- 
ments, Or, if the defendant agree, if he fails 
of payment at the firſt day, that he will pay 
the whole: ſo, if a man covenants to do a 
thing at ſeveral times, covenant lies upon 


every default. So, if there be debt upon a 


bill, whereby a man agrees to pay 5/. per 
annum; an action will lie after the firſt year. 
So, if he contract to pay at ſeveral days, an 
aſſump/ſit lies for non-payment, after the firſt 
day. As, upon a bargain to deliver twenty 
quarters of corn, every year during his life; 
though debt does not lie, yet an aſſumpſit lies 
for default, at the expiration of the firſt year. 

C 9g 80 
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So upon an agreement to pay 401. at 51. per 
month, an aſſumpſit lies upon a default each 
month. Upon an agreement to pay 151. 
yearly for four years, if A. enjoys ſuch land, 
an aſſumpſit lies for each year that A. enjoys, 
before all the years are incurred. Upon an 
agreement to pay 1001. upon a marriage, v2. 
201. on ſuch a day, and 20. Sc. an aſſumpſit 
lies after each day. Upon a promiſe to pay 


rent annually at Micbaelmas and Lady- day, 


gſſumpſit lies after each feaſt; and damages 
given in ſumpſit for the firſt default, are not 
a bar in an a//umpfit upon a default at the 
other day; for they ſhall be intended all for 
the default at the firſt day. But, it is ſaid, if 
the jury give the entire ſum in damages, with 
an averment that it is for the whole, it will 
be a bar to another aſ/ump/it upon the ſame 
promiſe. 2 Cro. 505. Vide 1 Com. Dig. 119. 
Yet I ſhould conceive if the action was 
brought before the ſecond day, the jury 
would not be juſtified in giving ſuch a ver- 
dict; and that the court would on motion ſet 
it aſide, unleſs the plaintiff entered a remit- 

?itur, of the extra damages. | 
On a note of hand for paying money by 
inſtalments, action lies for every default of 
payment ; but the plaintiff ſhall count only 
for the money due, and not for the whole 
money. 2 Andr. 370. If 40s. are not due 
the plaintiff ſhould wait, until that ſum, at 
leaſt, is owing; but if he acts with prudence 
he will wait till the whole is due, as few 
men would run the riſque of being ſued, for 
{o {mall a ſum who could pay, and harraſſing 
3 
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2 man with frivolous ſuĩts may ruin him, and 
the plaintiff not only loſe his whole debt, but 
be many pounds for coſts out of pocket. 

If a bond is conditioned to pay money at 
ſeveral times, it becomes abſolute, by not 


making the firſt payment. 1 Wilſ. 80. 


The Law does not allow one Action, upon ſeve- 
ral, and diſtindt Cauſes of Action. 


It may therefore be pleaded in abatement, 
that the plaint is of two ſeveral and diſtinct 
cauſes of action. Reg. pl. 282. That the 
plaint is of two treſpaſſes, depending upon 
two ſeparate and diſtinct titles. Id. pl. 283. 
That the aſſiſe or other real action is of the 
ſeilin, or death of two anceſtors. Theol. Dig. 
£1066 14s $38; | 

A man cannot join actions founded upon 
a tort, and upon contract in the fame decla- 
ration; for they require different proceſs, and 
different pleas. As an af/ump/it, and an ac- 
tion upon the caſe founded upon fraud or 
deceit. Carth. 189. But if the fraud ariſes 
from the non-performance of a parol contract, 
as where the defendant agrees to deliver to 
the plaintiff goods of a particular quality, for 
a certain price, and he delivers goods of. an 
inferior quality, the plaintiff may. declare in 
aſſumpfit, adding any other counts in aſſump- 
it, he pleaſes. Aſſumpſit and trover cannot 
be joined in the ſame declaration. Huſband 
and wife cannot join in an action for the bat- 
tery of both; the huſband muſt ſue alone, 
for the battery of him, and huſband and 
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wife muſt join in an action for the battery 
of the wife. Treſpaſs for the goods of 
the wife, taken before the coverture, and 
goods of the huſband taken afterwards, can- 
not be joined. In the former caſe huſband 
and wife muſt join in the action; in the lat- 
ter, the huſband muſt ſue alone. Huſband 
and wife cannot join in an action for the bat- 
tery of the wife, and taking the goods of the 
huſband. But ſhould ſuch a cauſe proceed 
to trial, the plaintiffs may give evidence of 
the battery, and recover for it, and omit to 
give evidence as to the goods, whereupon, as 
to that, a verdict will be for the defendant. 
A man cannot join an action in his own right, 
and an action as executor, or adminiſtrator; 
for the damages are entire, and it cannot be 
known how much ſhall be aſſets. A plaintiff 
ſhall not have an action againſt another to 
charge him as executor, or adminiſtrator, and 
alſo in his own right, for the judgment in 
the one caſe ſhall be of the goods of the teſta- 
tor, in the other, of e defendant's own proper 
goode. But in an action againſt an executor 
or adminiſtrator, the plaintiff may declare of 
a promiſe to the teſtator, and of another pro- 
miſe to himſelf, as executor, &c. A man 
cannot have one ſcire facias to reverſe ſeveral 
outlawries. A plaintiff cannot join an action 
at common law, with an action founded upon 
a ſtatute, | 
But if in an action by huſband and wife, 
for the battery of both, the defendant is 
found not guilty as to the huſband (which 
may be done, by not giving evidence as to that 
| I battery) 
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battery) the declaration is aided by the ver- 
dict. So in a declaration upon aſſumpſit and 
trover, if the defendant be found not guilty 
as to the zZrover, it is aided by the verdict. 
However, in ſuch caſes as theſe, defendants 
ſeldom let the cauſe proceed to a trial, but 
demur to the declaration, whereby a plaintiff 
is ſubjected to the payment of coſts on both 
ſides. 

In perſonal actions, if two cauſes of action 
are of the ſame nature, they may be put in 
one action. As, an action upon the calc lies 
for words, and for a malicious indictment. 
So, an action upon the ſtatute of labourers lies 
againſt the maſter who retains, and the ſer- 
vant who departs out of the plaintiff's ſervice, 
So treſpaſs lies for ſeveral treſpaſſes at ſeveral 
places and times. So debt for rent upon ſe- 
veral leaſes. Or, upon ſeveral bonds. So 
waſte upon ſeveral leaſes. One conſpiracy, 
for two ſeveral acts of conſpiring. One audita 
querela, upon two ſeveral matters. One ac- 
tion upon the caſe, for ſeveral diſturbances, 
&c. So a man ſhall have an action upon the 
ſtat. 8 H. 6. c. 9. for a forcible entry, and 


Ja forcible detainer. So debt upon bond, 
and upon contract, may be joined in the ſame 


declaration. So debt upon bond, and upon 
a judgment. So detinue for charters, and for 
chattels may be joined. So debt and detinue. 
So trover, and an action upon the cuſtom of 
the realm againſt a carrier, for goods loſt, 
the proceſs and plea being the ſame. But 
not a//ump/it on the cuſtom of the realm, 
and Zrover, for the a ſumpſit is ex guaſi con- 
tractu, 
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tractu, and a contract and a tort cannot be 

d. Vide 1 Salk. io. and various caſes cited 
in the margin. So frover, and an action 
upon the caſe for the abuſe of an horſe. I 
| have never known an inſtance of this kind, 
but there are authorities, viz. Lutw. 101. 
Cro. Car. 20. 5 Mod. 91. So, if a man hath 
in himfelf diſtin titles, he may have one 
action for a tort to both; for he does not de- 
clare upon his title, As a farmer of tithes 
by diſtinct leafes, two parts by one, and the 
third part by the other, ſhall have an action 
upon the fat. 2 Ed. 6. c. 13. for not ietting 
out his tithes. So, actions tor ſeveral cauſes 
in the fame declaration will be aided by ver- 
dict. Vide 1 Com. Dig. 120, &c. 

If a plaintiff having recovered lands in 
ejectment brings ſeveral actions againſt the 
teveral defendants, occupiers thereof, who are 
fome ſmall} ſums in arrear, the court will 
not order him to confolidate. Caſes in the 
King's DeneD, in the time of Lord Hard- 
wWicke, 137. Although this may appear, at 
firſt fight opprefiive, contrary to one of my 
great objects, in the preſent publication, yet 
it may, on many occaſions, be more for the 
advantage of defendants, as fome may chooſe 
to compromiſe, without the expence of a 
trial, when others may be obftinate, and 
chooſe to run all riſques, ſooner than pay at 
firſt, Were all the defendants to be fucd in 
one action, if all were not willing to compro- 


* To avoid prolixity, this work will be in future referred 
tO, under the ſollowing abbreviation ; B. R. H. 


miſe, 
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miſe, the cauſe muſt be tried. Debt, on an 
amercement in the leet founded on a preſent- 
ment, and on a mutualus may be joined; ſo 
whenever the ſame proceſs and judgment are 
in two counts, they may be joined, otherwiſe 
not. 1 Wilſ. 248. Two actions by the ſame 
plaintiff, one againſt huſband and wife, for 
words ſpoken by the wife, the other againſt 
the huſband only, for words ſpoken by-him, 
cannot be conſolidated. 2 Wilſ. 227. Action 
for misfeaſance, (as an action againſt a com- 


mon carrier for ſpoiling goods) and trover 
may be Joined, 2 Will. 319. 


The Law does not allow Circuity of Aclion. 


If an adminiſtrator recover in trover, and 
then the adminiſtration is repealed, the de- 


fendant ſhall have an audita querela, to avoid 


the circuity of action, if the plaintiff was to 
ive execution againſt him, and then the new 
adminiſtrator was to have an action againſt the 
plaintiff for the money recovered. So, if a 
man upon the credit of B. lend money to A. 
which is applied to the uſe of A. but is not 
carried to account by A. upon an account 


| ſtated between him and B. The lender ſhall 


have an account in Chancery againſt A. for 
avoiding the circuity of action, if he was to be 
put to his action againſt B. and B. to an action 
againſt A. Caſes in Parliament 17. 

But a cauſe of action againit a plaintiff will 
be no bar to an action by him, for avoiding 
circuity of action, when the recovery in both 
actions is not equal: As, in waſte, it is no 


bar, 
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crime, auterfoit acquit (formerly acquitted) 
or auterfoit convict (formerly convicted) or 
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bar, that the plaintiff covenanted to repair ; 
for, in waſte the plaintiff ſhall recover treble 
damages, in covenant only fingleare recovered, 
Moore, 23. But this doctrine J conceive on] 
holds good, where the waſte is wilful, not 
where the only damages the premiſſes have 
ſaſtained, arifes from the want of repair, 
whereof the plaintiff had due notice. 


The Law does not allaw two Actions, for the 
fame Cauſe. 


If a man be twice profecuted for the ſame 
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ettaint, is a good bar, So if two actions are 
commenced for the fame cauſe, it may be 
pleaded to the one, that another action is de- 
pending, for the tame cauſe of action. This 
plea is in abatement of the ſuit, and whether 
the other ſuit is depending in the ſame, or 
another court, does not vary the caſe. For 
various inſtances, which we need not enume- 
rate, Vide 1 Com. Dig. 52, &c. 

If land be recovered by a ſtranger pending 
the writ, the writ abates. So a recovery of 
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parcel, abates the writ for that part. Soa * 
recovery in dower, by default, or render of il a 
the tenant, with an averment that the widow } fo 
had a right to recover. So, a recovery by 10 
the tenant, againſt the demandant himſelf, 3 


by default. So an aſſignment of dower, in 
Chancery pending the writ, abates the writ 
for fo much. So, if two have cauſe of action 
for the fame thing, a recovery by one, abates 
the writ of the other, 

But 
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But if the recovery was not againſt the 
defendant, but againſt a ſtranger, it is no plea. 
So, it may be replied that the recovery was 
by colluſion. A recovery upon a nibil dicit, 
upon a writ brought after the firſt writ pur- 
chaſed, does not abate the writ : nor a reco- 
very by render or default. Vide 1 Com. Dig. 
68. Satisfaction to one, is a bar in an action 
by another, for the ſame cauſe. Vide the 
next head. 

If two informations are exhibited the ſame 
day, for the ſame matter, both ſhall be ſet 
aſide. Bunb. 9. If ſeveral actions of treſpaſs 
are brought for the ſame cauſe, againſt one 
defendant, the court will order the plaintiff 
to join them all in one, if poſſible. B. R. H. 
137. If A. brings one ejectment in B. R. 
and another in C. B. on the ſame title, and 
for the ſame lands, the court will ſtay pro- 
ceedings in one, until he has diſcontinued in 
the other. Andr. 297. But if there are two 
declarations, between the ſame parties, for 
different roads, through the ſame cloſe, to 
different parts of the ſame town, the court 
will not conſolidate them. Stra. 1178. But 
a fair practitioner will join both in one action, 
for the benefit of his client, as he may fail 
as to one road, and ſucceed as to another; 


and in that caſe, will inſtead of paying, have 
colts to receive. 


When 
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When à Recovery in one Action is a Bar 
to another, 


I. In Informations. 


In an information for uſury, judgment in 
another information for the ſame uſury, is 2 
bar. In an action by qui tam, &c. conviction 
at the ſuit of the King, is a bar. So judg- 
ment in an action by another, gui tam, &c: 
In an information for recuſancy, a prior con- 
viction for the ſame recuſancy, before juſtices 
of the peace, or at the aſſizes. 1 Com. Dig. 
123. If the defendant pleads, that in the 
ſame term, another informed againſt him, and 
recovered, he muſt ſet out the days on which 
each bill was exhibited, that the court may 
judge of the priority. Stra. 1169. 


2. In Perſonal Actions. 


In perſonal actions, a recovery upon de- 
murrer, confeſſion, or verdict, &c. is a bar 
to every other perſonal action, for ever; for 
no one perſonal action is of a higher nature 
than another; and therefore, the party has 
no remedy but by error or attaint. As, in 
debt upon bond, if judgment be for or againſt 
the plaintiff, neither he nor his executors, 
ſhall ever have another action upon the ſame 
bond, before or after execution, ſo long as the 
firſt judgment ſtands in force, though a writ 
of error be depending on the firſt judgment. 
So, a bar in a perſonal action upon verdict, or 
demurrer, is a bar to another action for the 
ſame cauſe: As, a bar in treſpaſs upon de- 

murrer, 
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murrer, though in the former action there 
was bad pleading. So a recoyery in a court 
at Weſtminſter, may be pleaded to an action 
for the ſame cauſe in an inferior court ; as, 
a recovery in debt upon bond: for the record 
of the ſuperior court may be removed by cer- 
tiorari into chancery, and transferred by mit- 
timus to the inferior court. 1 Saund. 98. But 
I conceive an examined copy, upon ſtamps, 
would be ſufficient evidence. 

If the ation be of another nature, the law 
is the ſame : as, a recovery in debt is a bar in 
an aſſumpſit upon the ſame contract, et con- 
tra. So, a bar in treſpaſs, if the property be 
determined, will be a bar in rover for the 
ſame taking. A bar in detinue upon wager 
of law, will be a bar in an action upon the 
caſe for mis- uſing the ſame goods. A bar in 
debt by wager of law, will be a bar in aſſump- 
t for the ſame money. So, a recovery in 
= <cjetment, will be a bar in treſpaſs. So, a 
recovery in an action upon the caſe for ere/- 
ing a nuiſance, will be a bar to an action for 
erecting the ſame nuiſance at a ſubſequent 
day; though the plaintiff might have had an 
action for the continuing of it. A recovery 

in treſpaſs, is a bar to frover for the ſame 
goods, A recovery in replevin is a bar in 
treſpaſs for the ſame taking. And, a recovery 
in treſpaſs, is a bar in replevin. So a bar in 
an action for words, is a bar in another action 
for the ſame words, though they are then ex- 
plained or interpreted. So, though the re- 
covery be founded upon a collateral reſpect; 
as, a recovery in debt upon the fat. 2 Ed. 6. 
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c. 13. for not ſetting out tithes, is a bar in an 
action for the ſame tithes, though the reco- 
very was not of the tithes themſelves, but of 
damages for the contempt againſt the ſtatute, 
A recovery upon a promiſe to pay money due 
upon a bond in an afſump/it, is a bar in debt 
upon the ſame bond. So, a recovery in treſ- 
paſs, or a bar, will be a bar in rover, for the 
fame cauſe, though there were other parties, 
So, a recovery in aſſault and battery, will be 
a bar, in aſſault, battery and maibem, for the 
fame battery, though a greater miſchief after- 
wards appears; for that is only an aggravation 


of the ſame battery. 1 Com. Dig. 123—5. 
Vide ſupra. | 


If defendant pleads (whether in bar or 


abatement) that another action was brought 
againſt him in the ſame term, by another per- 
fon for the ſame offence, it is not ſufficient; 
he muſt ſhew that the right of action was at- 
tached in another perſon before plaintiff's ac- 
tion commenced : he muſt ſet out the days 
when the two actions commenced. The 
commencement of the ſuit is the day the 
writ is actually ſued out, and not the teſte of 
the writ. Combe v. Pitt. 3 Burr. 1423. 
This was an action upon the ſtatute again 
bribery at elections. 


3. A Recovery againſt One. 


In ations in which the damages are un- 
certain, a recovery againſt another for the 
ſame caule, is a bar to another action for 


the ſame cauſe ; as in treſpaſs done by * 
ral, 


N 

ral, a tecovery againſt one, is a bar in an action 
againſt the others for the ſame treſpaſs. So, in 
a battery by ſeveral, a recovery againſt one, 
is a bar in an aQtion againſt the others for the 
ſame battery. So in Hover for goods. So, 
in aſſault and impriſonment. So, in an ac- 
tion upon the caſe, by one obligee, for 
cancelling a bond made to him and others. 
So, a recovery in an action upon the caſe by 
ſeveral, will be a bar to an action by one of 
them, for the ſame matter, though it varies in 
fome particulars ; but the defendant muſt 
aver that the recovery was for the ſame cauſe 
of action. And a recovery is ſufficient with- 
out execution ; for by the judgment a mat- 
ter before uncertain is reduced to a certainty, 
Vide 1 Com. Dig. 125, 

If a ſervant bound in a penalty not to leave 
his maſter's ſervice, is enticed away by ano- 
tner, and the maſter recovers the penalty 
againk the ſervant, he cannot recover dama- 


ges againſt the enticer, 3 Bur. 1345. 


X. When not. 


1. But a Bar in one Action, is not a Bar to 
an Action of an higher Nature. 


In real actions, if the demandant may be 
barred by judgment upon verdict, demurrer, 
confeſſion, &c, he may have another action 
of an higher nature, If he is barred in any 
action upon the ſeiſin of his anceſtor, or his 
own poſſeſſion, upon a writ of right, 

SOL. I; D A bar 
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A bar to one who has only a particular 
tight, is no bar to an action of the ſame na- 
ture by another. Vide 1 Com. Dig. 125, Ec. 
Nor to an action by the ſame perſon, upon 
another right. As to inſtances in real actions 
we are not particular, as not within the ſcope 
of our work. Under this head we may ob- 
ſerve, that if an obligation be upon condi- 
tion, to do two things upon requeſt, and the 
defendant pleads, no requeſt to do one of 
them, and there is a verdict againſt the plain- 
tiff, he ſhall not have 4. action upon 
the ſame obligation, for not doing the other 
thing. Dyer 37. 2. 


2. If the Bar in the former Aion was uf on a 
Pla to the Writ, &c. it ſhall not be a Bar 
to the ſecond Aclion. 


This rule holds in actions real and per- 
ſonal, where the plea in the former action 
was only to the writ, and not to the action 


of the writ. In ſuch eaſe the party may 


have the ſame action again. If an executor 
ſue as adminiſtrator, and is barred, he may 
have an action afterwards upon the ſame obli- 
gation as executor, If a replevin abated, the 
plaintiff, at common law might have had 
another N In account, it is not a bar, 


that the plaintiff was barred in an inſimul 


computaſſet for the ſame goods, where the 
former action was brought before the account 
ſtated. A bar in an action by one as ſervant, 
is no bar in an action by the maſter for the 
{ame 
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fame thing, if the former action was not 
with his privity: as in replevin, if the de- 
fendant make cohufance for rent as bailiff 
to A: it is not a bar to a conuſance after- 
wards, for the ſame rent, unleſs it appear 
that it was with the aſſent of A. In an ac- 
tion upon the caſe, if the plaintiff was bar- 
red upon a default of the venue, or other de- 
fect in the declaration, that will not be a 
bar in another action for the ſame cauſe. So, 
if the ſame evidence does not maintain both 
actions, a bar in one is not a plea to the 
other: as, a bar in treſpaſs is not a plea to 
trover for the ſame goods; for trover lies 
upon a bailment, or delivery; but treſpaſs 
lies only upon a fertious taking. A bar, or 
a recovery in an aſſump/it, is not a bar in 
debt upon a judgment, or ſpecialty. So, a 
= judgment, or bar in an ejectment, is not a 
bar in another ejectment, upon a new de- 
2n WS miſe. A recovery in debt for rent due at 
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on Michaelmas, is not a bar in debt for rent due 
ay at a former day. Nor is a conuſance, or 
or avowry for rent due at Mrchaelmas, a bar to 
ay gan avowry for rent due from the ſame tenant, 
li- at a former day. Judgment in a court- ba- 


the ron in treſpaſs, is not a bar to an action for 


vad the ſame treſpaſs in the county palatine 
ar, court. For the action in the court- baron 
mul was not vi et armis, and ſo it is not the ſame 
the Wl treſpaſs ; or it was vi ef armis, and then the 
unt court-baron had not any juriſdiction. So, 
ant, an action, and recovery of damages in one 
the reſpect, is not a bar to an action for the ſame 
ame cattle, or goods, in another reſpect; as a 
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recovery in treſpaſs, for taking and leading 
away the plaintiff's ſheep, and 2d. damages 
is not a bar in rover for the ſame ſheep, if 
the plaintiff replies, that the recovery in treſ- 
ſs was only, for the taking away, and not 
for the value of the ſheep. So, a recovery 
and execution. againſt one, where the thing 
demanded is certain, is not a bar in another 
action againſt another upon the ſame founda- 
tion; as if two be bound by a bond, a re- 
covery and execution againſt one, is not a 
bar in an action upon the ſame bond, againſt 
the other obligor, 6 Co. 45. a. 2 Cro. 74. 
unleſs the plaintiff levied his debt and coſts, 
for until ſatisfaction, he hath: his remedy 
againſt the other obligor, for the reſidue of 
his demand. So judgment 'and execution 
againſt one who was permitted to eſcape by 
the ſheriff, is not a bar to an action upon 
the fame obligation, againſt the other obli- 
gor; for an eſcape by the ſheriff is not a ſa- 
tis faction to the plaintiff, Judgment againſt 
the drawer of a bill of exchange 1s not a bar 
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in an action againſt an indorſer of the ſame 


bill. So, a retraæxit entered in debt againſt one 
obligor, is not a bar in debt againſt another 


obligor. 80 another action and judgment 1 


upon it, is not a bar, if the plaintiff was not 
barred by the judgment; as in debt upon an 
obligation, a former action was pleaded, 


where upon z0n e faftum a verdict was fot 


the defendant, and the judgment was, rat 
be ſhould go thereof without. day; this was 
held not to bea bar, for the judgment ſhould 


have been that the plaintiff take nothing by 


3 his 
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his writ, Vide 1 Com. Dig. 126-8. A pro- 
miſſory note is not merged by an interlocu- 
tory judgmen'. So, if there is judgment by 
default, on a note againſt a debtor of the 
king's debtor, before extent and inquiſition, 
and the writ of enquiry is executed after the 
inquifition, the crown may have a ſcire fa- 
cias on the note. Bunb. 199. Recovery of 
damages /ur prohibition, is not a bar to an 
action on the fat. 2. H. 4. c. 11. for double 
damages, and 10 J. penalty, for ſuing in the 
admiralty, where it has not juriſdiction; 
the firſt is for going on after prohibition, the 
other for damages incurred, before prohibi- 


tion granted. B. R. H. 317. 


XI. Election ts have one Action or another, 


1. Aſize, or Action upon the Caſe. 


In many caſes the demandant, or plaintiff, 
may elect to have either one action, or ano- 
ther: for in all caſes where the regiſter has 
two writs for the ſame caſe, the plaintiff may 
have the one or the other. If a man entirely 
ſtops the way, water courſe, Sc. of another, 
ſeiſed in fee, Ce. he may have an aſſize, or 
an action upon the caſe: the latter is the 
action now generally in uſe. So, if any one 
ploughs my common, whereby it is entirely 
loſt. So an aſſize of nuiſance, or action upon 
the caſe. 1 Com. Dig. 128. Vide action 
upon the caſe for a nuiſance. Div. 4. No. J. 
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2. Action upon tbe Cafe or Treſpaſß. 


As, if any one takes out of my poſſeſſion, 
wood cut down by me, (my property) I may 
maintain treſpaſs or frover. If any one di- 
ſtrains for toll, when it is not due, or goods 
not diſtrainable. 4 Co. 94. 3. But in ſuch 
caſe treſpaſs ſeems- to be the moſt eli; ible, 
So if any one reſcues a defendant, taken upon 
a capias at my ſuit, or ſeiſes for a heriot, &e, 
not due. So if any one detains a ſhip, taken 
for a voyage, the maſter of the ſhip, who had 
the poſſeſſion, ſhall have an action upon the 
caſe, or treſpaſs. 1 Com. Dig. 128. in ſome 
of thoſe inſtances, caſe may be preferable to 
treſpaſs, as the former ſpecies of action ſel- 
dom admit of ſpecial pleading, and conſe- 
quently the proceedings will be leſs expen- 
five. On this ppi fortHer * will he ſaid 
hereafter. 


3. Action upon the Cafe, or Debs. 
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Upon every contract executory, a man may 


have an action upon the caſe, or debt. 4 Ca. : 


95. 1 Rol. Abr. 593.1. 10. But caſe, viz. 


a//umpfit, hath been :ntroduned; to avoid the "1 


advantages bad men had, in defending them. 
ſelves by the nen f 


4. Debt, or Covenant. 


Where a man covenants to do a wing un- 
der a penalty, the other may have debt, ot 
covenant ; but as in this caſe, the law- wage! 

cannol 
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cannot be introduced, debt would be more 
eligible for the plaintiff than covenant; for if 
he proves his caſe, the jury cannot give leſs 
than the penalty; in covenant, they may give 
as little damages as they pleaſe. Beſides, in 
debt, ſhould the deiendant let judgment go 
by default, the judgment is final; and the 
trouble, expence and loſs of time attending 
the execution of a writ of enquiry are ſaved 
and avoided, | FREY 

If a covenant be to pay rent, or other ſum, 
at ſuch a day; the plaintiff may have debt or 
covenant, , So, if the party ſay by his deed, 
Jam content to pay. 1 Com. Dig. 129. 


5. Action upon the Caſe, or Account. 


Where a man 1s accountable for money, 
or goods, an action upon the caſe lies againſt 
him, or account, at the election of the plain- 
tiff. As if A. paid twice for the ſame goods. 
1 Com. Dig. 129. 


6. Detinue, Replevin, or Treſpaſs. 


A man may have detinue, replevin, or 
treſpaſs for goods taken from him by wrong. 
Cro. Eliz. 824. 2 Cro. 50. but replevin is 
now ſeldom or ever uſed but where a diſ- 
treſs is made, for rent, ſervices, &c. and where 
goods are taken by way of levy, as for a pe- 
nalty, on conviction, under a ſtatute, it is 
generally in the nature of an execution, and 
unleſs a replevin is granted by the ſtatute, 
replevin will not lie. 


D + 7» Trover, 


1 
7. Trover, or Treſpaſs, 


A man may have trover or treſpaſs, at his 
election, for goods taken by wrong. Vide 
1 Com. Dig. 128, 9. In cate the plaintiff's 
damages do not exceed the valve of the goods, 
trover is more eligible than treſpaſs, as in the 
former action the merits are tried upon the 
general iſſue, not guilty, whereby the ex- 
pence and intricacy of ſpecial pleading, are 
ON. | 


8: Adios "I a Statute, or by Common Law, 


If a ſtatute gives a remedy in the affirma- 
tive, (without a negative expreſſed or implied) 
for a matter which was actionable by the com- 
mon law, the party may ſue at the com- 
mon law, or upon the ſtatute ; for this does 
not take away the common law remedy. 2 
Injt. 200. As, he may have treſpaſs, for 
ſpoiling his park at the common law, or, 
an action upon the ſtatute de malgfactoribui 
in parcis. 2 Rol. Rep. 49. Treſpaſs for 
maybem, or 2 of maybem upon the ſta- 
tute. 2 Rel. Rep, 49. If the action concludes, 
contrary to the 5 of the ſtatute, (where it 
lies at the common law, or upon a ſtatute,) 
and the ſtatute is miſtaken, whereby the decla- 
ration will be bad upon the ſtatute, hut good by 
the common law; the words gontrary to the 
form of the Patute ſhall be rejected. Comyn's 
Reports, 26. So, if there be no ſtatute, and 
the action is maintainable only by the com- 
mon law. Id. So, if an 3 be againſt 
fue. and one only f is within the ſtatute, 0 
: hay 
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ſhall be good againſt the others at the com- 
mon law, and contrary to the form of the 
flatute goes to him only, who wes guilty 
within the ſtatute. Id. But if a man bring 
his action at the common Jaw, he receives his 
remedy by the ſtatute.. 2 Rol. Rep. 49. Vide 
action upon fiatute Div. III. 


9. Suit in the Temporal, or Spiritual Court. 


Sometimes a man hath election to ſue in 
the temporal court, or in the ſpiritual court; 
as, for a penſion by preſcription. Fitz. Nat. 
Brew. 51 B. 1 Sid. 146. 


XII. In what County an Action ſhall be ſued. 


I 1. When in the proper County. 

or ll Every action for the recovery of the 
r, ſeiſin, or poſſeſſion of land, ſhall be brought 
us WW in the county where the land lics. Bra&. 


or Wl 189, 414. 2 Com. Dig. 129. 


2. For Lands, &c. in Wales, Berwick, or a 
County Palatine. 


la- An ejectment, &c. for lands in Brechnock, 
by or other county in Wales, ſhall not be tried 
the in Monmouthſhire, which is made an Engliſh 
ns county by the fiat. 27 H. 8. c. 26. but in 
and Wl the county of Hereford, which is the next + 
2m- county. So, if iſſue be joined reſpectin 

| land in Berwick, which is part of Scorlang, 
it all be tried in the county next to Ber- 
hall wick, 


T in } 


wick. So in perſonal actions, if the iſſue 
ariſes in Berwick, the venire ſhall be directed 
to the next county. So if the land in quef- 
tion lies in a County Palatine, it ſhall be 
tried in the next county, as in ejectment for 
land in Ely, upon a ſuggeſtion, quod nullys 
ingredi poteſt ad jurat'; Sc. the venire facias 
ſhall be de vicineto, from the next vill, in 
the county of Cambridge, And a fupgeſtion 
is ſufficient, without a confeſſion, or nent 
dedire of the defendant. But an indictment, 
or an appeal of felony, in Wales, ſhall be 
brought and tried there, and not in the next 
county. Or the felon may be removed by 
babeas corpus, and "indicted in an Engliſh 
county. 1 Com. Dig. 130. 


3. For Land in two Counties, when it hes i in 
Confinio Comitaths, 


As to an aſſiſe by the common law, in 
confinto comitatils, as it is a proceeding ſeldom 


if ever uſed, I ſhall not ſtate any caſes, but 


only refer to 1 Com. Dig. 130. If a matter 
cannot be tried, or not fairly, in the proper 
county, it ſhall be tried in the adjoining; 


and it ſhall be done by a ſuggeſtion on the 1 


roll, with a nent dedire, by rule of court; 
but as this ſuggeſtion cannot be traverſed, 
the court will not grant a rule, without a clear 
foundation. Thus on information againſt 


aldermen, fos refuſing to admit perſons to 
their freedom, for ſome time, till an election 
was over, whereby they loſt their votes, it 
Was 


boo, irons — 2 ai hs 5 ua Rd En . 1 pe; Sol 


= 


i 
— * 


{ 43 J 


was held not ſufficient to ſwear that one be- 
lieves there would pat be. a fair trial. 3 
Burr. 1330. 55 5 8 


4. Action in which the Iſue may ariſe upon 
the Land. r Lask 


Every action in which the iſſue may ariſe 
upon the land, muſt be brought where the 
land lies, as @ quare impedit ſhall be always 
brought where the church is; except in the 
caſe of the King. So a. quare incumbravit. 
So a guare impedit of a prebend ſhall be brought 
in the county where the cathedral is, and not 
where the body of the prebend is; for he 
ſhall be inſtalled in the cathedral. So waſte 
ſhall be brought where the land lies; though 


it be in the fenuit, in which damages only, 


are recovered ; although the leaſe be made in 
another county, So it ſeems, debt for a fine 


upon a copyhold muſt be brought, where the 


land lies. So, debt for rent, when it is not 
founded upon the contract, ſhall be brought 
where the land lies; as, debt by the aſſignee 
of a reverſion for rent, payable upon a leaſe 
made in another county. So debt by the 
leſſor, againſt the executor of tenant for life, 
for rent in arrear in the life-time of the teſta- 
tor. So, debt by an executor, by the „at. 
32 H. 8. c. 37. for the arrears of rent in the 
life-time of his teſtator. So, debt by an exe- 
Cutor for the arrears of a rent- charge granted 
to the teſtator for his life. So, debt in the 
gebet et detinet, againſt the executor or admi- 

SEE niſtrator 
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| ſhall be brought in the county where the 


L 44 3 


niſtrator of the leſſee. So, debt for rent 


againſt the aſſignee of the term, xr F the allg. 
nee of the reverſion. 

But if the land lies in two counties, the 
action may be in the one, or the other. If 


debt be founded upon the contract, it ſhall be 


where the leaſe was made; (But vide poſt, 
diviſion 5.) as if the executor or adininiſtra- 
tor of a leſſee aſſign, debt againſt him in the 
detinet, for rent due after the aſſignment, 
mall be, where the leaſe was made. If the 
leſſce himſelf be ſued for rent by the leſſor, 
it mutt be in the county where the leaſe was 
made. So, covenant againſt the leſſee ſhall 
be in the county, where the leaſc is a/ledged. 
Though the breach be for not repairing. So, 


debt for rent upon a demiſe of land in Ireland, 


or the Plantations. So, it covenant be by 


the aſſignee of a reverſion, againſt the leſſee 


for non- payment of rent, it ſhall be brought 
where the leaſe, and aſſignment, were made; 
for it is founded upon the contract. Vet, 
eovenant by the aſſigneè of a reverſion againſt 
the gig nee of a leſſee. of land in Ireland, upon 
an expreſs covenant by the leſſee (covenant- 

ing for himſelf and his aſſigns) to pay the 
rent in London, cannot be ſued in London, 
wheie the leaſe was made and payment ought 
to be. Vide Show. 192, 1 Salk. 80. 3 Mod. 
337. Carts. 182. 


5. Action founded upon any thing Local. 
Every action, founded upon a local thing, 


cault 
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cauſe of action ariſes ; for there it can be 
beſt tried. As, an appeal of death muſt be 
in the county, where the murder was com- 
mitted, For a murder in Walzs, it cannot 
be brought in an adjoining county. If the 
ſtroke was in one county, and the death in 
another, it may now, by the far. 2 & 3 Ed. 6. 
c. 24. be commenced and tried in the county, 
where the party died. 

As to an appeal for robbery, the proceed- 
ing being now obſolete, I ſhall ſay nothing 
on the ſubject. But refer to 1 Com. Dig. 
389, &c. 

If a woman be taken in one county, and 
raviſned in another, if an appeal for the rape 
be brought, it muſt be in the county where 
ſhe was raviſhed. Hale's Picas of the Crown, 
146. Though the count mentions the taking 
in another county ; for, as to ſo much, it is 
ſurpluſage. Stamford's Pleas of the Crown, 
63, 6. An appeal ſhall be brought in the 
county where the offence was committed, 
though it be within the Cingue Ports. Telv. 
12. Cro. Car. 247. (Except in the caſe of 
murder, mentioned above.) 

With reſpect to an appeal of murder, it is 
ſometimes an awful action, as, upon a con- 
viction, the King cannot pardon. And if 
there hath not hitherto been an inſtance, of 
an abuſe of the prerogative, in pardoning 2 
murderer, convicted upon indictment, there 
may at ſome future period. 

If a robbery, murder, &c. be committed 
in one county, and a man be acceſſory by 
procurement in another, an appeal 0 
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him as acceſſory ſhall be where the procure« 


ment was, and not, where the "robbery, Fe. 


was committed. 

Account again the bailiff of a manor, or 
land, muſt be in the couvty where the 50 
or land lies. 

Though the action be fourullch vpon a a thing 
mixed with mere matter of record in another 
county: As, an aCtion upon the caſe for pro- 
curipg the plaintiff to be outlawed at Weft- 
minſter, whereupon he was impriſoned upon 
a capias utlagatum in Norfolk, ſhall be brought 


in Norfolk; for there was the oible wrong, 


and the proceſs of outlawry at Weſtminſter is 


only matter of record, which is not triable 


by the country. 80, if a tranſitory action be 
contined by the iſſue to a local thing, it muſt 
be brought, and tried in the county where 
ſuch thing happened. (Vide poſt. diviſion 11.) 

"So, if the iſſue be not local, but ariſes upon 
matter, which was local; as, in a real action, 
if there be judgment againſt the defendant, 
by default, who aſſigns non-age for error, it 
ſhall be tried where the land lies. Vide 1 
Com. ob 131, 2. 


6. Actions founded upon Contract. 


By the common law, r 


debt, detinue, &c. might have been brought 
in any county, and a plaintiff might have 
declared upon a contract in any other county; 
for debts and contracts are not of any particu- 
lar place, as they may be contracted and made 
any where. But by the fat. 6 Ric. 2. c. 2 

that 


2 
ha 


j 


( a 1) 


that debt, account; and ſuch like actions may 
be brought in the ſame county where the 
contract was made, it is enacted, that f by 
the declaration it appears, that the contract 
was in another county than where the writ 


is brought, the writ ſhall abate. Vide 2 Inſt. 


1 231. 1 Cem. Dig. 50. But as moſt of ſuch 
actions may be tried in any county, (unleſs 
the defendant moves the court to change the 


venue, which he may do, before plea, upon 
an affidavit that the cauſe of action (if any) 
aroſe in ſuch other county and not in that 
where the action is brought) the plaintiff in 


to have been made at ſome place in the 


county, where the action is brought. 


If debt be brought in London, upon a re- 
cognizance made at Weſtminſter, it abates. 
So debt upon a judgment at Weſtminſter, 
upon a contract made at Tor, mult be in 
Middleſex. So if it appears upon the record, 


that the contract was in another county, it is 


error. 1 Com. Dig. 132. Though it be tried 
in another county by the conſent of the par- 


W tics, if ſuch conſent does not appear upon 
the record. If an obligation or other ſpeci- 
WT alty be ſtated at large, debt upon it may be 


brought, in any county (vide po. No. 12.) 
and a plea that the obligation was made in 
another county, is bad. So, if by the decla- 
ration, the obligation be alledged to be made 
in a County Palatine, yet after the general 
iſſue, or a plea in bar, the defendant ſhall not 
have advantage of it. Cartb. 11. 1 Com. 
Dig. 132. 

Action 


— —— . JR — — 


his declaration always ſtates the contract, &c. 


Er n 


2 If a perſonal action be upon a contract 


Here the /cilicet is wanting, which is the 


1 1 
Action of debt for rent is local, but cove. 
nant is tranſitory. 1 Wilſe 165. 


7. Actions founded upon Contract, out of 
7 be Realm. | 


made out of the realm, it may be brought in 
any county, and alledged to be made at Fort 
St. George, &c. to wit at M. in ſuch a county, 
But if it be alledged at Fort St. George in 
the Eaſft-Indies, in London, it will be bad, 


only way to cure the apparent abſurdity, and 
this form of the /e:/icet, is allowed by the 
law, for the purpoſes of juſtice, and public 
convenience. 

An action may be brought in London for 
money borrowed at Amſterdam, and by ar- 
ticles covenanted to be paid in bank there. 
Stra. 612. 


8. Action againſt Fuſtices of the Peace, &c. 


By the flat. 21 Fac. c. 12. It is enacted, 
that actions on the caſe, treſpaſs, battery, 
or falſe impriſonment, againſt any juſtice of 
peace, mayor, or bailiff, of any city, or town 
corporate, port-reeve, conſtable, tithing-man, 
collector of ſubſidy, churchwardens, and per- 
ſons called ſworn-men executing the office of | 
churchwarden or overſcer, or their deputies, 
or any who in their aid, or by their com- 
mand do any thing touching his or their of- 
fice, for any matter done by virtue or ai 

| 0 


[49] 
of any of their offices ſhall be Jaid in the 


county where the fact was done, and not elſe- 
where; and if at the trial, the plaintiff ſhall 
not prove the cauſe of action to have been in 
the ſame county, the jury ſhall find for the 
defendant without regard to any other evi- 
dence. Vide 4 Inſt. 175. And if an action be 


a gainſt a juſtice of peace, &c. for a matter 


or thing done by colour, or under pretence 
of his office, though it be not ſtrictly within 
the duty of his office, the jury ſhall find for 
the defendant, if the cauſe of action does 
not ariſe in the ſame county. Vaugb. 114, 
Sc. This is laid down by £4. Ch. Baron 
Comyns { Dig. 1 vol. 133) totidem verbis, 
and the above cited as an authority. Had 
it not been for ſuch authorities, I ſhould be 
inclined to think, that in cafes where a juſ- 
tice of peace has not juriſdiction, he would 
not be intitled to the benefit of the ſtatute ; 
at all events, it will put the practitioner upon 
his guard, and induce him to bring his action 
in the county where the cauſe of action 
ariſes, | | 
tft an action be brought againſt a juſtice of 
peace, or other officer, within the Hat. 21 
ac. out of the proper county, and this ap- 
pears upon the evidence; at the trial, with- 
out being pleaded, the verdict ſhall be for 
the defendant. Vide Vaugh. 111. | 

If a conſtable, under a warrant, take a man 
and carry him before a magiſtrate, who diſ- 
charges him ; and ſoon after on a diſpute hap- 
pening, the conſtable beats him, this is not 

Vol. I. E within 


mam 
within the ſtatute, and the conſtable need 
not be ſued in the county. Stra. 446. 

If ſuch a queſtion had not ariſen, one 
ſhould conceive it morally impoſſible it 
could arife. The moment the conſtable had 
produced his priſoner before the magiſtrate, | 


his authority was at an end, and he no longer 
acted in the character of a peace officer. 
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9. Indictment and Appeal. 
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Generally an indictment muſt be in the 
county, where the offence was committed; 
and therefore, if an indictment for a forcible 
entry into land, in Midaleſex, be found in 
Glouceſter, it will be void. So, if an in- 
dictment for a libel, or other tranſitory thing, 
be in a county, where the libel was not pub- Wl 
liſhed, or the thing not done, upon not Wl 
guilty the defendant ought to be acquitted, Wl 
If an indictment be in M:ddleſex, for levying WM 
war, war levied in Surry cannot be given in 
evidence. But, if the indictment be for 
compaſſing the death of the king, and the 
levying of war be alledged as an overt- act of ¶ cc 
Tuch treaſon, war levied in another county 
may be given in evidence, for there it is not 
local. If an indictment be for coinage in WM 
the county of Midaleſex, if that be proved, ien 
other acts in the counties of F//ex and Su/- tut. 
ſex, may be proved in confirmation, by the Wan 
ſtatutes 26 H. 8. c. 13. and 35 H.S8. c. 2. 8 bu) 
Treaſon or miſpriſion done out of the realm, 29 
ſhall be enquired, Sc. in the King's Bench, 
ol 
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or before commiſſioners in ſuch ſhires as 
ſhall be aſſigned by the king's commiſſion. 
1 Com. Dig. 133. 


10. Action Popular, and Information. 


By the flat. gr Eliz. c. 5. a declaration or 
information upon a penal ſtatute, ſhall be in 
the county where the offence was committed, 
or the county may be traverſed, 1 Com. 


Daz. 134. Vide 1 L. Ray. 370, 373, Ec. 


and 2 L. Ray. 872. but I conceive the de- 
fendant may plead the general iſſue, and on 


trial nonſuit the plaintiff, if it appears in 


evidence the offence was not committed in 


® the county, where the action is brought, 


The fat. 12 Ann c. 16. againſt uſury di- 


reds the venue to be in the proper county, 
By the far. 21 Jac. c. 4. it is enacted, that 
all offences againſt a penal ſtatute, for which 
common informer may ground any popu- 
lar action or information before juſtices of 
W-tiize, 2% prius, gaol delivery, oyer and ter- 
cr, or juſtices of peace, ſhall be pro- 
ecuted and tried, &c. before them, &c, and 
Wot elſewhere, fave only in the ſaid counties. 
lie action upon ſtatute, Div. 4. But by a 
Proviſo in the act, this ſtatute does not ex- 
end to any information or action upon ſta— 
gates againſt Popiſh recuſants, or for recu- 


ancy, or for maintenance, champerty, or 


Paying of titles; or on the ſtatute of ton- 
Page, or poundage, or for defrauding the king 
f his cuſtoms, ſubſidy, impoſt, priſage, 


Wor for tranſporting gold, ſilver, ordnance, 


E 2 ammunition, 


tr } 


ammunition, Ge. wool, or leather. So it 
does not extend to an information for an of- 
fence not determinable before juſtices of aſ. 
ſize, Sc. As upon the far. 23 H. 8. c. 4, 
for raiſing the prices of beer, &c. Cro. Car, 
112. Hutt. 98. Cartb. 465, 6. So it does 
not extend to debt upon any ſubſequent ſta- 
tute, which gives a remedy by debt. 1 Salk, 
373, but per Holt, it muſt be laid in the 
proper county, 1 Salk, 373. 
In all thoſe caſes to which the far. of 21 
Fac. extends, if at the trial, the plaintiff or 
informer do not prove the offence to haye 
been committed in that county, the defend- 
ant ſhall be found not guilty. | 
It is proper to obferve, that the 41 El, 
does not extend to informations by the at- 
torney general, but by a common informer 
only; but the fat. 21 Fac. c. 4. extends 
to both. And debt upon a penal ſtatute, as 
well as an information, muſt be in the 
county where the offence was committed. 
The fat. 21 Fac. c. 4. does not extend to 
offences againſt any penal ſtatute, made fince i 
the 21 of James. But according to Lord 
Holt, popular actions ought ſtill to be in the 
proper county, unleſs otherwiſe directed by 
the ſtatute, whereon the action is founded. 
1 IL. Ray. 373. vide Andr. 25. It therefore 

behoves the practitioner, in ſuch caſes, to 
pay a ſtrict attention to the ſtatute, whereon 
he means to ſue. | 
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11. When an Action ſhall be brought in one 
| County or the other. 


When an action is founded upon two 
things in different counties, both material 
to the maintenance of the action, it may be 
brought in the one county, or the other, As 
if a ſervant be retained in one county, and 
depart into another, an action lies in the 
one, or the other, So, if an arreſt be in one 
county, and an eſcape in another, If a man 
be cited in one county, before the admiral in 
another county, for a thing out of the ju- 
riſdiction of the admiralty, an action lies in 
the one county, or the other, So, if he be 
Cited in one county, before a court Chriſtian, 
in another, for a thing out of their juriſdic- 
tion. If a man hires a horſe in one county 
to ride to another, an action for the immode- 


rate working of him, lies in the one county 


or the other, So coyenant lies in the one 
county, or the other, upon an indenture of 
demiſe in one county, of an houſe in ano- 
ther. Or, upon an indenture of covenant 
made in one county, to make aſſurance, which 
was tendered in another. So, in an action 
upon the caſe, for not repairing a wall, by 
reaſon of the tenure of land, whereby the 
plaintiff's land was drowned ; if the wall be 
in one county, and the plaintiff's land be in 
another, 3 Leo. 141. Vide 7 Co. 2. 6. But 
notwithſtanding the authorities, I think the 
lafeſt way would be to lay it in the county 
Where the lands lie, as there the injury was 

| E 2 ſuſtained. 


+ 1 


ſuſtained. In an action againſt the ſheriff of 
Hertford, for an eſcape in his county, of one 


{1 taken upon a feſtatum capias ad ſatisfacien- Q 
1 dum upon a judgment at Meſiminſter, for ad- by 
19 | miniſtering unwholeſome medicine in one T 
[4 county, where the promiſe of cure was in lat 
[| another. So, if the matter in one county is br 
liq dependent upon matter in another, the plain- ag 
[1 tiff may have the action in one county, or the by 
I other. As, if two conſpire to indict another, co 
1 and make the execution of the conſpiracy in let 
Io another county, conſpiracy lies in the one bu 
Li . county, or the other. So, if an action upon ty 
1 the caſe be brought againſt the ſheriff of 

1 Yorkſhire, for not arreſting a man upon a ca- 

4 pias utlagatum, to him directed in Yorkſhire, a 7 


upon which he return uon eft inventus, con- 
trary to the truth of the fact, it may be in 
Yorkſhire, or in Middleſex where the return 
was made. So, for maliciouſly ſuing execution 
in Mzddleſex, whereby he was arreſted in 
Dor ſetſkire. 

In treſpaſs, if the defendant juſtify by 
cuſtom of foreign buying and ſelliog, within 
the city of 7or4, and iſſue be upon the cul- | 
tom, upon a ſuggeſtion that the ſheriff and 
coroners of York are citizens, and that there 
are not any freeholders within the county of 
the city, except citizens to try the iſſue ; if 
that be admitted, or not denied, a venire facit 
ſhall be awarded to the next county. Dyer 
279. 6. Bend. 23. And this upon the max- 
im, founded upon univerſal principles of 
jpſtice, *©* that no man ſhall be judge in his 
own cauſe,” | 

But 
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But a ſuggeſtion, that a matter in which 
the citizens are concerned may come in con- 
teſt, is not ſufficient, if that does not appear 
by the iſſue. Hard. 312. Vide 1 Com. Dig. 
135, Cc. If a leaſe is made in London, of 
lands in Surry, action for the rent may be 
brought in either, againſt the leſſee, but not 
againſt an aſſignee, who is chargeable only 
by the privity of eſtate, Stra. 776. If the 
corporation of a city, a county in itſelf, is 
tloeſſor of the plaintiff, the venue is not changed, 
but a rule is made to try it in the next coun- 


ty. Will. 77. 


12. When an Action ſhall be in any County. 


When an action is for a tranſitory thing, 
it may be brought in any county ; as, if it 
be upon a covenant, or contract, or debt at 
large, it may be brought in any county, for 
debitum & contractus ſunt nullius loci, So 
treſpaſs for an aſſault and battery may be in 
| any county. So, frover and other actions 
upon the caſe. So, if a perſonal action be 
founded upon a thing done out of the realm, 
it may be brought in any county, and ſhall 
be alledged at ſuch @ place in ſuch a county : 
As, if debt be upon bond or bill, &c. made 
at Hamburgh, it may be alledged at H. to wit, 
at Weſtminſter, in the county of Middleſex, 
WT though the bond upon oyer, appears to be 
dated at Hamburgb. If the defendant plead 
chat H. named in the bond is beyond the 
ſeas, and no ſuch vill in England, it will be 
a Pad plea, So in a perſonal action alledged 
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at any place within the realm, if the proof 
be for any right of the plaintiff, at any place 
out of the realm, the plaintiff ſhall have 3 

verdict. 
In a tranſitory action, if the defendant 
makes a local juſtification, and traverſes all 
the places, except that in which he juſtifies, 
the plaintiff muſt prove the cauſe of action 
out of that place: As, in treſpaſs for a falſe 
impriſonment; if defendant juſtifies as con- 
ſtable of D. in another county, and traverſes 
every other place out of D. the plaintiff muſt 
prove an impriſonment out of D. In treſ- 
paſs for taking goods; if the defendant juſ- 
tifies damage fegſant in ſuch a cloſe, ot houſe, 
he muſt traverſe all other places. In an ac- 
tion upon the caſe for words ſpoken in Lin- 
don, if the defendant plead a concord for all 
words, except in London, he muſt traverſe I 
the ſpeaking there. In debt upon a bond, 
if defendant pleads dureſs of impriſonment 
in another county, it ſhall be tried where the 
dureſs is alledged. If he plead infancy, viz. W 
apud A. in another county; for it thall be 
tried where he is commorant, not whete 
the action is brought. But I have ne- 
ver known an inſtance of this, it having in 
the courſe of my experience, been uſual ta 
lead it, viz. at the place where the venue 
is laid. 
Yet, in actions tranſitory, if the defend- 
ant hath a juſtification which is not local, 
he muſt alledge it in the ſame place, and 
county where the action is brought: As, in 
treſpaſs for a battery at A. in Com. B. if the 
I defendant 
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defendant plead ſor aſſault demeſue, he muſt 
plead it at A, and not elſewhere. In an action 
againſt an executor for goods ſold at A. if 
the defendant plead, that the teſtator was 
alive the day of the writ purchaſed, viz. at 
H. in the county aforeſaid, it is bad; fer he 
ought to alledge the life of the teſtator at A. 
$, in action founded on a matter in ſeveral 
counties, if the iſſue be confined to a thing 
in one of the counties, it ought to be tried 
there : As, in covenant upon a leaſe in the 
county of H. of a houſe in the county of B. 
brought in the county of H. if the breach 
be for not repairing, and ifſue upon it, it is 
bad, after verdi&t ; for the action ſhould 
have been in the county of B, 1 Lev. 114, 
] muſt confeſs I have never met with a caſe 
of this kind, and have ſome doubt about it. 
But at all events in ſuch an action, prudence 
will dictate to the practitioner, to lay his ac- 
tion in the county where the premiſſes lie, 
and then there cannot be a doubt, and on 
account of witneſſes, the trial will, in gene- 
be leſs expenſive, 

In debt for an eſcape in one county, upon 
an arreſt in another, if the iſſue be upon the 
| arreſt, it muſt be brought in the county 
where the arreſt was. 1 Lev. 114. If the 
iſſue be upon the eſcape, the action ſhould 
be brought in the county where the eſcape 
was. 1 Lev. 114. I have ſome doubt upon 
the two laſt caſes, as it may frequently be 
impoſſible for the plaintiff to gueſs, what iſ- 
{ue the defendant will offer, 

x In 


upon a demiſe of lands in Berw:c#, brought 


Ll 8 1 


In an action for words in London, if the 
defendant juſtifies by reaſon of a felony, per- 
Jury, &c. in another county, the trial muſt 
be in the county, where the felony &c. is 
alledged. 1 Sand. 247. Craft. v. Boite. In 
covenant againſt the corporation of Berwict, 


in York, and iſſue upon expulſion, it ſhall 
be tried in the county next to Berwzck. 1 
Vent. 58, go. 1 Sid. 381, 462. S. C. 
Tranſitory actions ſhould be brought in 
the county where the cauſe of action ariſes, 
for the advantage of the client, unleſs there 
are very particular reaſons for trying them 
elſewhere. Generally, where a declaration is 
delivered upon the removal of an action by 
habeas corpus, out of an inferior court, it 
ſhall be laid in the ſame county as before. 
Vide Rules and Orders of C. B. Mills 18. 
If a cauſe be removed out of the court of 
Canterbury, Southampton, Hull, Litchfield, 
or Poole, it ſhall in perſonal actions be laid, 
in the county of Kent, Hampſhire, York, 
Stafford or Dorſet. By rule Mich. 1654. 
Mills 18. Rules and Orders of C. B. 18. 
Action againſt a ſheriff for a falſe return, 
may be in any county, for he may make re- 
turn any where, 1 Wil/. 336. Vide 1 Con. 
Dig. 136-8. | 


13. Venue changed. 


The venue may, in general be changed in 
any action, not local, upon motion in court, 


grounded 


ed 8 
hz w 


ded 


(-89 1 


grounded upon an affidavit that the cauſe of 
action (if any) aroſe in the county of A. and 
not in the county of B. (or elſewhere out 
of the county of A.) But the rule to change 
the venue, may be diſcharged, upon motion, 
the plaintiff undertaking to give material evi- 
dence in the county where the venue is laid, 
and if, on the trial, he does not give ſuch 
evidence, he will be nonſuited. 

The venue was changed from London to 
Middleſex, becaule all the fittings in London 
were on a Saturday, and the plaintiff's wit- 


, neſs was a Few, who could not attend on 
a that day, it being his /abbath. 2 Mod. 271. 
1 But the venue ſhall not be changed where 
„the action is local. Nor in deceit, nor in 
, debt on bond, or bill penal, or aſſu mpſit, on 
2 bill of exchange, or promiſſory note. 

J Nor in deceit 1 Sid. 87. 

8 Nor in ſcandalum magnatum 2 Mod. 216. 
7 1 Lev, 56. und the court of K. B. ſome 
J years ſince, refuſed to change the venue, in 
k an action brought by Lord Sandwich, then 


firſt lord of the admiralty, againſt Miller, 
for printing and publiſhing a /zbe/, the plain- 
tiff having laid the venue in Middleſex, And 
this was retuſed on ſolemn argument, where 
a rule to ſhew cauſe was granted. 
The venue ſhall not be changed when an 
thing material for the maintenance of the 
action was in the county, where the action 
is brought. But as before obſerved, if the 
in verde has been changed, the rule may be 
%% diſcharged on the plaintiff's underiaking to 
5 give ſuch evidence. 
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It ſhall not be changed in trover for goods 
R. Hil. 4 G. in C. B. cited by Com. 1 Dig, 
138. Nor in covenant, not in an action 
upon the caſe for an eſcape, nor in an action 
upon a ſtatute; for by the fat. 21 Fac. c. 
4. the defendant ſhall be found not guilty. 

So the venue ſhall not be changed, after iſ- 


fac joined, thouy h the matter ariſes in Lon. 


don ; and by ae, a thing which concerns 
the city, ſhall be tried there. Nor ſhall the 
venue be changed, where the plaintiff i is an 
attorney, and lays the venue in Middleſex, 
Except for ſpecial cauſe, Otherwiſe, if he 
lays it in London, or elſewhere ; for thus he 
waives his privilege. Nor fhall it be changed, 
becauſe the defendant 1s an attorney, and the 


action is not laid in Middleſex ; for the plain- 


tiff may lay a Pn action where he pleaſ- 
es. Show. 148, Carth. 126. But I conceive 
in ſuch caſe, an attorney ought to be ſhed, 
by bill filed againſt bim, as an attorney, if 
2 ſued in his own right, and ſued ſolely, 
and not as an executor or adminiſtrator, or 


joined with other defendants. And if he is 


otherwiſe ſued, he may plead his priyilege at 
an attorney in abatement. ; 

The venue ſhall not be changed, if the 
plaintiff is a counſellor, or maſter in chan« 
tex. 

The place ſuggeſted in the writ, ſhall be 
always ſuppoſed in the county where the ac- 
tion is brought. 

The plaintiff himſelf cannot change the 
venue in perſonal actions, after the ſoign day 
of the ſubſequent term, after appearance, 


though 


WE 


though he would pay coſts, or give an im- 
parlance. Paſ. 21 Car. 2. Pr. Reg. 38. 
Vide 1 Com. Dig. 138-9. 

If the declaration is delivered fo early that 
defendant has eight days in that term, he can- 
not move to change the venue next term. Sr. 
211, If declaration is delivered ſo late, that 
defendant cannot move ſooner, he may do it 
on laſt day of tetm. Barnes 489, The ve- 
nue ſhall not be changed to Middleſex, becauſe 
ſome of the defendants are barriſters or at- 
tornies. Str. 610. The venue may be 
changed into Cheſter, for the court can ſend 
down the record by mittimus. 2 Lord Raym. 
1418, The venue ſhall not be changed into 
a county palatine. Stra. 807. Barnes 341; 
478, 481, 488. If a barriſter Jays the ve- 
nue in Middleſex, it ſhall not be changed. 
Str. 822. Lord Raym. 1556; 1 Wilſ. 159. 
The venue may be changed from London to 
Middleſex on motion. Stra. 857. Barnes 487. 
As the defendant muſt move to change the 
venue before plea pleaded, fo plaintiff muſt 
move to diſcharge the rule before plea, or 
replication. Sed. qu, as to plea. Stra. 858. If 
an action is brought in the county of a 
town, for a duty claimed by the corporation, 
the venue may be changed into a neighbour- 
ing county. Sr, 874. The court will not 
change the venue in debt. Sir. 878. The 
court will not change the venue, but into 
the county where the cauſe of action is ſworn 
to ariſe; nor then, unleſs it is a place where 
the judges go. T. 8 G. 2. B. R. H. 135. 
The venue may be changed in a gui tam action 
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of debt. M. 9 G. 2. B. R. H. 163. It 


it to a third county without conſent. Str. 


Welch county, the venue cannot be changed 


taking ſhort notice. 1 Fil. 245. C. B. 


1 1 


cannot be changed if it will delay trial, as 
to Weſtmoreland, where the judges do not 
go in Lent aſſizes, nor to an adjoining coun- 
ty, without notice and conſent. H. 9 G. 2. 
B. R. H. 210. H. 16 G. 2. Str. 1180, 
Barnes 490. Plaintiff cannot regularly move 
to change the venue. but he may do it in 
effect, by moving to amend, and ſtriking 
out the name of the county, and inſertin 
the other. Str. 1162. 1 Vilſ. 173. And he 
may do this after defendant has changed the 
venue, on the common affidavit. Str. 1202. 
If the court refuſes to change venue becauſe 
it would occaſion delay, they will not change 


1216. When the cauſe of action ariſes in a 


from one county in England to another, 
though the next adjacent Engliſb county to 
the Welch one, without conſent. Str. 1258. 
1 Wil. 138. Yet it may be changed from 
an Engliſh to a- Welch county. Str. 1270. 
Sed gu. 1 Wilſ. 221. The court will not 
diſcharge a rule obtained on the common 
affidavit, to change the venue, on an affida- 
vit of the plaintiff, that his witneſſes live in 
Scotland, and will come to Carliſie, but not 
to London. 1 Wilſ, 162. The venue cannot 
be changed, but into a county where the 
whole cauſe of action aroſe. 1 Wilſ. 178. 
It may be changed on the common atflidavit, 
after a judge's order for time to plead, on 


would not formerly change venue, after time 
to 


199 
to plead, or even after a ſummons for it, 
though diſcharged ; but would after order for 
imparlance. Barnes 478, 481, 486, 486. 
487. But they will now by rule Mic. 16. 
G. 2. If on order for time defendant has 
conſen ted to take notice of trial in the origi- 
nal county, the venue ſhall not be changed. 
Barnes 493. To have venue changed from 
a city or county in itſelf, in an action where 
the mayor, Cc. are plaintiffs, there muſt be 
an affidavit that the ſheriff is an officer of 
the corporation. 1 Wil. 298. If a new 
trial is granted becauſe the verdict was againſt 
the weight of evidence, and the damages ex- 
ceſſive, and there is proof of general preju- 
dice in a city againſt defendant, the court 
will change the venue. T. 4 G. 3. 3 B. 
M. 1564. Affidavit to change venue muſt 
be poſitive; it mult ſay ** the cauſe of ac- 
*« tion,” Sc. and not ' the promiſes.” Cc. 
Barnes 477, 47%. That the words in the 
declaration, &c. bad, the words muſt be men- 
tioned. Barnes 480. Athdavit of one defen- 
dant ſufficient. Barnes 482. Venue cannot 
be changed from London to a city or county 
in itſelf ; nor where cauſe of action aroſe in 
ſuch city, can it be changed to the county 
at large. Barnes 477. 482, 489. Not from 
libre to York city, Barnes 489. It may 
be changed from a county at large to Lon- 
don. Barnes 481. It may be changed after 
time to perfect bail. Barnes 483. On 
changing verve againſt attorney, colts of a 
ew bill are not paid. Barres 485, 486. 
Leuue is not to be changed in action on pro- 


3 miffory 
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tmiſſory note, or bill of exchange, or in ſcans 
dalum magnatum. Barnes 489, 482, 483 
485, 487, 491, 492. Nor in action of co. 
venant on deed, for non-payment of rent, 
Barnes 491. It may in deceit by warranting an 
unfound horſe, and in all tranſitory actions, 
except caſes of privilege, ſpecialty, promiſſory 
note, or bill of exchange. Barnes 491, The 
court will change it without affidavit, if it ap- 

pears on the declaration, that the cauſe of action 
aroſe elſewhere, as action on the cuſtom of: 
borough. Barnes 492. Putting in plea af. 
ter rule to ſhew cauſe, is not a waiver, 
Barnes 492. It may be changed in action 
againſt late ſheriff, though his under-ſheriff 
is ſtill under-ſheriff, but the jury proceſ 
ſhall be directed to the eoroners. Barnei 


* 
ACTION UPON THE CASE. 


As this title is a genus, under which ſeve: Wi 
ral ſpecies may be claſſed, and as an action 
upon the caſe is itſelf a ſpecies of action 
which embraces a great variety of caſes, we 
ſhall, after treating of the action itſelf gene- 
rally, treat of ſome of the principal heads, in 
alphabetical order. This kind of action 1 
now become a ſort of general remedy, of molt WW 
extenſive uſe and practice, particularly in neu 
caſes, and embraces a great variety of objects: 
conſequently is well worthy of the practi 
oner's moſt terious attention. 


J. Won ; 


181 
IJ. When it lies. 


An action upon the caſe is founded upon 4 
wrong, not founded in a treſpaſs, vi et armis ; 
or if it is, yet in ſome caſes the plaintiff may 
waive the treſpaſs, and declare in caſe, as for 
WT inſtance, where the defendant hath taken the 
WT plaintiff's goods, with force, and converted 
them to his own uſe, the plaintiff may waive 
the treſpaſs vi ef arms, and declare in rover, 
which is an action upon the caſe, and which 
is frequently more eligible to the plaintiff; as 
in trover, the defendant cannot juſtify, but 
muſt rely on the general iſſue, whereby the in- 
tricacy and expence of ſpecial pleading is 
avoided, Comyns, in his Digeſt (1 V. 139.) 
ſays, the action concludes, contra pacem, 
which is a miſtake, for actions contra pacem, 
are of the ſpecies of actions vi et armis. But 
in juſtice to this author I muſt ſay, I never 
read a work, with ſo few imperfeCtions. 

An action upon the caſe is not brought 
= pon a writ formed in the regiſter, but the 
writ varies upon the variety of the caſe. 8 
Co. 48. a, Yet, it is an action allowed, and 
contained in the regiſter. 4 Co. 94. 6. In 
all caſes where a man has a temporal loſs, or 
damage, by the wrong of another, he may 
have an action upon the caſe to be repaired 


. in damages. As, if A. hath a colliery and 
py B. ſtops up an highway near it, whereby A. 


1s prevented from paſſing and re- paſſing, with 
his carriages, &c. to and from his colliery, 
an action upon the caſe lies; for he ought to 
be remedied in particular; though it was a 
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highway for all. If the pariſhioners of g. 
ought to paſs a ferry toll-free, every pa- 


riſhioner may have an action againſt the ow. Wl 
ner of the ferry, to aſſert that right, where Ml 


he hath a particular loſs. So, if a pariſhioner 
be excluded the veſtry, he ſhall have an action 
upon the caſe, if he ſhews a right to be in the 


place where the veſtry aſſembled. So, if 
the wrong of another is not directiy done by 
a man, but is the conſequence of a lawful ad 
by him, the perſon injured ought to have a 


action upon the caſe, and not treſpats vi 4 
armis. Vide 1 Com. Dig. 139, 40. 


When an act is not immediately, but only 3 


in conſequence, injurious to the plaintiff, 
caſe is the proper remedy ; when the act is 


immediately injurious to plaintiff, treſpaſs, 2 
2 Burr. 1113. 3 Burr. 1556. It A. bring il 


rude perſons into a vintner's houſe, and pro- Wl 


cures them and the mob to cry—** a bawdy- 


houſe,” by which the mob throw ſtones and 4 


break the windows, action upon the caſe lies 


for it makes the vintner liable to a proſe- Wi 
cution for a diſorderly houſe ; as this would 
be evidence of it. Fort. 211. It lies againſt 
an officer for ſeiſing goods without a probable i 
cauſe. Bunb. 80. For fees due to the uſhet 


of the black rod. Stra. 747. In caſe of! 
ſimple depeſitum without reward, the lau 
raiſes a promiſe not groſsly to neglect or abule 
the depoſit, and if it is done, action on the 
caſe lies. Stra. 1099, Quantum meruit lies 


if defendant's wife hires a lodging, and, rent 


being in arrear, defendant promiſes to pay i. 
B. R. H. 282, For this is prima facie evi 
| 1 dence, 
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ence, that the hiring was originally, with 
his conſent. This action lies for damage 
one to the plaintiff's colliery, by ſomething 
eich defendant hath done in his own col- 
WW licry, within his own foil, though ſeveral 
other collieries lie between them: and treſ- 
e paſs vi et armit will not lie; for the damage 
if is not immediate, but conſequential. 2 Burr. 
)) BR 1117) 

a 

n 

mn IT. When it does not lie. 
y. en there is not any temporal Damage. 
i, 


= An action upon the caſe does not lie, when 
there is not any temporal damage; as, againſt 
=: woman, who pretends ſhe is ſingle, and 
iaveigles a man into marriage, whereby he, 
vas diſturbed in conſcience. 1 Lev. 247. 
J. Eat. 13. Vide 1 Sid. 375, Nor does 


8 it lic for refuſing to adminiſter the ſacrament. 
0. Sn. 1 Sid. 34. This muſt, I conceive be, 


where the party does not receive any tempo- 
ral damage. If he wanted to qualify for an 
office of profit, which he could not execute 


le . 
- ontil he had taken the ſacrament, and he was 
Fn ih under any impediment, as to taking the 
r facrament, I think an action upon the caſe 


would lie. 

An action upon the cafe does not lie for 
not reading divine ſervice to a lord of a ma- 
or, and his tenants of his manor. 5 Co. 
3.4. Nor, for a legacy; for it is only due 


the ſpiritual law. Ray. 24. 1 Sid. 40» 
nce, : F 2 2. When 
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the party, after a capias utlagatum delivered i 2 


1 68 J 
2. When there is not any particular Damage. 


An action upon the caſe does not lie when 


there is no particular damage to any one, but Jai 
it is common to many: as, for not reading Ps 
divine ſervice to the tenants of a man's ma- bi 
nor; for if one may, all may have an action. No 
5 Co. 73. a. This is to avoid a multiplicity e 
of ſuits, which the law abhors. 78 


So, an action upon the caſe does not li: Wi to 


for a common nuiſance, without a particular lig 
damage. Vide adtion upon the caſe for a nui- A 
fance, Div. III. It does not lie by an in- 
habitant of B. for not keeping a common oY 
ferry, in which all the inhabitants by cuſtom 11 
ought to paſs toll- free; for every one has the : 
fame cauſe for an action. Vide ante, Div. I 1 


In ſuch cafes the remedy is by indictment. 
An action upon the caſe does not lie, where Wl 57 
the particular damage is not ſpecially alledged. , 
As, if there be an action upon the caſe for M 
ſtopping up an highway, whereby buyer WW 7 ; 
could not come to the plaintiff's coal-pit; M 
for he ought to ſay, that buyers were coming IM 
but were hindered. 1 Cem. Dig. 140. He 
cites 1 Sal. 16. Court divided. But as Comm 
ſtates it, in the form in which I have given ch 
it, I conceive his own opinion was, that the WF C. 
hindrance-dught to have been alledged. = 
An action upon the caſe does not lie au 
againſt a ſheriff, for not ſeiſing the goods of 
to him; for that goes to the King's lol. 
Vide 1 Com. Dig. 140, 1. ch: 


3. For 
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3. For an Adi not prohibited by Law. 


It does not lie for an act not prohibited by 
law, though it be to the damage of the 
party: As, if a leſſee at will by negligence 
burn his houſe, an action upon the caſe does 
not lie ; for the law does not puniſh him for 
permiſſive waſte, 5 Co. 13. 6. Cro. El. 777, 
784. 4 Mod. 12. Vide action upon the caſe 


er Mi;/ca/ance, Div. 1. No. 6. For Neg- 


ligence, Div. I. No. 6. and vide the ſtat, 6 
Ann. c. 31. 

If a man erect a dove-cote, or coney- bo- 
rough in his own land, though the doves or 
conies hurt the neighbours. If a man ſhut 
the doors of his houſe againſt the ſheriff, 
who comes to levy execution upon the goods 
of another, which are in his houſe. If a man 
give correction to the ſon and heir apparent 
of B. who was his apprentice, whereby he 
becomes lame, and is diſparaged in his mar- 
riage, B. cannot have an action upon the caſe. 
I ſcarce need obſerve that the correction muſt 
be moderate, and not exceeding, in propor- 


tion the offence. 


So if a man enter a caveat, whereby any 
one intitled by the King's patent is put to a 
charge in obtaining adminiſtration. Vide 1 
Com. Dig. 141, : 

It does not lie againſt an officer, for re- 
ducing a ſerjeant to be a common ſoldier, 
out of the King's dominions in time of war, 
Barwis v. Keppel, Eſq; 2 Wilſ. 314. The 
ground of the adjudication in this caſe was, 
that by the act of parliament, to puniſh mu- 
tiny and deſertion, the King's power to make 

F 3 articles 
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articles of war, is confined to his own domi. 
nions ; when his army is out of his dominiong, 
he acts by virtue of his prerogative, and with. 
out the ſtatute, or articles of war; therefore 
the plaintiff's counſel, could not argue upon 


them, for they were both to be laid out of i 


the caſe, and flagrante bello, the common lay 
has never interfered with the army. Inter 
arma ſilent leges ; and the court thought they 
had no juriſdiction in this caſe, This was in 
C. B. upon ſolemn argument, on a caſe reſervet 
at nf; prius, for the opinion of the court. 
If 4. and B. fign an agreement without 
ſtamps, that A. ſets and lets to B. and 


partners, fo raiſe lead ore in a plat of ground, I 
B. agrees to pay A. every fixth pig; A. agrees 
to let ſaid partnerſhip have the ſaid ground 


during all his term, and A. is to carry one- 


eighth part of the bargain.” And in this B. F 
works and gets ore, and C. a ſtranger works Wl 


and gets ore, caſe lies not for B. againſt C, 
it muſt be treſpaſs. 3 Burr. 1556. In this 


caſe, all the partners were plaintiffs, and pro- 


perly ſo. But the reaſon of their failing in 
the action was, they were in aual poſſeſſion, 
as they had worked for, and got ore, and the 


injury was immediate, not conſequential. 


Was ſuch an action now to be brought, per- 
haps ſufficient poſſeſſion might beſhewn, with. 
out producing the writing. But, if it ſhould 
be material, to give the title in evidence, t0 
maintain the plaintiffs poſſeſſion, as to that 
part, and to aſcertain the extent of it, the 
agreement muſt be ſtamp'd, or it cannot be 
given in evidence, Vide ſtat. 23 Geo. 3. c. 38. 

4. IJ her: 


I A COLTS. c 
„ +. * l — * 7 = I «fe "ar 

; . Ws > Ma 1 . e . 
ITS Pod DOR et I EL re 8 : v7 8 HET REY 


* 1 


4. Where the Damage happens by Default of 
the Plaintiff. 


An action upon the caſe does not lie, where 
the damage happens by the negligence, or 
default of the plaintiff himſelf. As if the 
WT plaintiff agrees with the defendant to carry 
timber to D. to be laid in ſach a place as 
me defendant ſhould appoint ; an action up- 
W on the caſe does not lie, for not appointing 
a place, whereby the plaintiff's horſes are 
ſpoiled. 2 Lev. 196. 1 Vent. 310. 


5. For an Ad of another Nature. 


An action upon the caſe does not lie for a 
wrong, which is a felony ; as, if a man kill 
the ſervant of another, an action upon the 
caſe does not Jie by the maſter per quod ſer- 
vitium amiſit. Or, for the battery of his wife, 
by reaſon of which ſhe languiſhed for ſix 
months, and then died. So, it does not lie 
againſt a huſband and wife, for that the wife 
athrmed herſelf to be ſole, and married the 
plaintiff. Vide 1 Com. Dig. 141. 


6. For a bare Treſpaſs. 


An action upon the caſe does not lie for a 
mere treſpaſs; as, for pulling down a wall, 
and taking off the tiles from an houſe, unleſs 
it be alledged, that the timber was thereby 
rotted, Semb. 1 Rol. Ab. 104. I. 5. 

So, if a miller take toll of one, who is 
toll-free; an action upon the cafe does not 
F 4 lie, 
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lie, but treſpaſs. So, if a man take his corn; 
or, if a miller take more for toll than he 
ought. But in either of thoſe caſes, I con- 
ceive, he may maintain rover. 

So, if a man enter my land, and doth x 
nuiſance, action upon the caſe will not lie. 
But, if he doth any thing upon his own land, 
which becomes a nuiſance to mine, caſe will i 
lie. As, when he ſtops a water-courſe on his 
own land, which thereby overflows mine, 


Vide 1 Com. Dig. 141. 


7. For Perjury. 


So, caſe does not lie for the perjury of a 
witneſs, whereby the plaintiff recovers leſ 
damages than he was juſtly intitled to, in an 
action of trover, or any other action. Cre. 
El. 520. Ow. 158. Vide 2 And. 47. Vid 
poſt. No. 8. ; 


8. V bet another Remedy is given. 


Caſe does not lie when the law hath pro- 
vided another remedy. In chancery ; as, if 
feoffees to an uſe at common law refuſe to 
make a feoftment, join voucher, Cc. an ac- 
tion upon the caſe does not lie, for they ſhall 
be compelled in chancery. If the lord of a 
manor refuſe to hold a court, or to admit 
upon a ſurrender. Vide action upon the caſe jor 
negligence, Div. I. No. 2. So, if a tenant 
of a manor refuſe to take a ſurrender accord- 
ing ta the cuſtom, 


Or, 
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Or, in parliament ; as, for a falſe return 
of one elected a burgeſs for parliament ; for 
that is cognizable in parliament ; unleſs it 
be upon the ſtature 23 H. b. c. 15. Vide poſt. 
Aion upon the caſe for a Deceit, Div. I. No. 
6. For Misfeaſance, Div. JI. No. 1. For 
Negligence, Div. I, No. 2. R. where the 
= .ction was before the determination of the 
election in parliament. Lut. 89. So, for a 
double return made malitioſe, an action upon 
the caſe does not lie, by the common law. 
So, after a determination in parliament, the 
party againſt whom it was determined, can- 
not have an action upon the caſe, for a falſe 
return againſt the officer, who returned an- 
other elected. Lut. 89. So, when a remedy 
is provided by ſtatute; as, if a ſtatute prohi- 
bits the importation of cards without licence, 
Sc. an action upon the caſe does not lie, by 
any who hath the King's licence, againſt the 
importer, for a damage to the perſon licenced. 
So, an action upon the caſe does not lie for 
perjury, whereby a verdict paſſed againſt him; 
for he ought to ſue upon the „at. 5 Elig. 
c. 9. vide ante, No. 7. Nor, for a falſe 
oath in chancery, or in an afidavit, &c. But 
the party is indictable either upon the ſtatute 
of the 5th of E/iz. c. 9. or at the common 
law, (Vide 1 Com. Dig. 142.) And here I 


nit ſhould caution the praciitioner to obſerve, that 
for the quarter ſeſſions of the peace hath not any 
ant 


jurildiction as to perjury at the common law, 
though it hath in caſe of an indictment 
founded upon the ſtatute, and which juriſ- 
diction is given by that ſtatute, I have lately 


known 
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known feveral miſtakes, where indictments 
for perjury at the common law have been 
found at the ſeſſions, whereon nothing could 
be done; for the ſeſſions cannot try, and they 
cannot be removed into B. R. &c. to be tried, 
becauſe the ſeſſions had not juriſdiction to 
receive ſuch bills, and ſend them to the grand 
jury. 1 ſhould alſo notice, that indictments 
on the Hat. are ſeldom uſed, as the utmoſt 
puniſhment the court can inflict, is limitted 
by the ſtatute to a penalty of 20/7. fix months 
impriſonment, and perpetual infamy. And 
there is not any fubſequent fat. which hath 
encreaſed the puniſhment, upon an indict— 
ment founded upon the at. of the 5th of 
Eltz. c. 9. 


LI. Preceeding in an Action upon the Caſe, 


1. The Original. 


By the fat. 19 H. 7. c. 9. the like procets 
mal be in actions upon the caſe in B. R. and 
C. B. as in treſpaſs, or debt. And therefore 
the proceſs ſhall be attachment, diſtreſs, 
capias, and fo on to outlawry, If an action 
upon the caſe be commenced in B. R. by 
original, the defendant may be outlawed. 


2. The Declaration. 


In an aQion upon the caſe, the original 
contains the whole caſe. And the courſe was 
to recite the original in the declaration. But 
now in B. R. and C. B. by rule of court, the 

declaration 
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declaration need not repeat the original writ, 
but ſhall only ſay A. late of, &c. was at- 
tached to anſwer B. in a plea of treſpaſs on 
the caſe. And this 1s now the conſtant courſe, 
and therefore was the original to be recited, 
I think the court, on motion, would order 
it to be expunged from the declaration as 
totally uſeleſs, and only tending to create 
expence, and would probably make the plain- 
tiff's attorney pay the coſts of the application. 

If the writ (in the preceding ſhort form) 
be recited to be in a plea of treſpaſs, and the 
declaration be freſpaſs upon the caſe, it is good; 


for, in a plea of treſpaſs, extends to treſpaſs 
upon the caſe, as well as treſpaſs. 
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3. hen the Declaration omits vi et armis. 
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No declaration in caſe, ought to ſtate a fact 
to be done with force and arms, And there- 
fore in an action upon the caſe for negligence, 
or non-feaſance, if the declaration be with 
= force and arms, it will be bad. 9g Co. 50. 6. 
So, in an action upon the caſe, for the de- 
fendant's ſtopping a water-courſe in his own 
land, which ought to run through the plain- 
tiff's. Or, for erecting a gate, whereby the 
plaintiff was hindered in his way to his cloſe, 
So, in an action upon the caſe for the diſturb- 


ance of a liberty: As, for diſturbing one in 
his ſeat in a church. 


1 But, an action upon the caſe for a mis- 
5 feaſance, which is the cauſe, but not the very 
Ut point of the action, may be alledged wih 


farce and arms; As, in an action for a diſ- 
turbance 


11 
turbance to hold a court, hereby he loſt his 
fees, the diſturbance may be alledged with 
Jorce and arms. 9 Co. 50. 6. So, in an action 
upon the caſe for a reſcous, the reſcous may 
be alledged with force and arms. So, for 
chafing his cattle, whereby they were loſt, or 
injured, &c. So for diſturbing the plaintiff 
in the profits of a fair. So for diſturbing 
him in his way per quod, Fc. Vide 1 Com. 
Dag. 143 


\ 


4. W Ben the Declaration omits contra pacem, 


A declaration in an action upon the caſe 
for negligence, or non-feafance, ſhall not fay 
againſt the peace. © Co. 50. b. But, it is 
faid, an action on the caſe is founded upon a 
rrong, and may conclude, againſt the peace. 
F. N. B. 92. E. Varg. 101. And therefore, 
where it may ſay, with force and arms, it may 

. conclude again/# the peace. 1 Com. Dig. 143. 
But, the general conclufion of declarations 
in cafe now are, if by original, wherefore the 
faid A. faith be is injured and hath juftained 
damage to the value of, Cc. and therefore be 
brings his fuit, Sc. If by bill, To #be ſaid 
A. bis damage of, Sc. and therefore be brings 
Bit uit, Sc. As to the alledging a diſturb- 
ance, &c. to be done with force, per quod, 

Sc. it's not improper, though in caſe, tor it 
is only ſtating the mode of doing the act, 
from which act, an injury reſults to the 
plaintiff, as conſequential of that act. 
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ACTION UPON THE CASE UPON 
AsSSUMPSIT. 


I. When an Aſumpſit lies, 
1. Upon an implied Promiſe. 


An aſumpfit lies upon every executory pro- 
miſe not performed, made upon a good con- 
fideration, Though the promiſe be not made 
by expreſs words. As, upon every contract 
executory, each party ſhall have an afſumpfit 
againſt the other, who does not perform his 
part of the contract, and ſhall recover the 
whole demand, beſides his ſpecial lofs, in 
damages. So, for money due upon an ac- 
count. If a man receives money or goods to 
my uſe, An afſumpfit lies for the non-per- 
formance of an award, where the ſubmiſſion 
is by parol. So, for a fine due to the grantee 
of the King pro licentid concordandi. Or, for 
a fine aſſeſſed for admittance to a copyhold. 
But as Lord Ch. J. Holt (a very able lawyer) 
was of a contrary opinion, I ſhall refer to the 
caſes. They are 2 Vent. 175. where three 
judges were of opinion the action would lie, 
againſt Holt, 3 Lev. 261. Show. 35. 3 Mod, 
240. Carth.g1. alſo vide as to action of debt, 
1 Sid. 58. 2 Mod. 230, 232. Cut. 597. Cliff. 
244. Vide Ent. 276. 

If the fine is reaſonable, or no more than 
the antient and uſual fine, the lord may, after 
demand, and poſitive refufal to pay, ſeize 
the copyhold as forfeited. That will compd 
payment, If the tenant after ſeizure tenders 
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the fine, and all coſts, and the lord refuſes 


by the cuſtom of London. So, for a penalty 
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to reſtore, equity will give relief, as I con- 
ceive. Vide 2 Vern. 664. 
Aſſump/jit lies for the duty of ſcavage due 


forfeited by a bye-law; for, when a man be- 
comes a member of a corporate body, the law 
implies a promiſe, that he will conform to 
and comply with all its lawful ordinances, 
It lies for fees due to the plaintiff upon 
knighthood of the defendant. So, by the 
inſurer of a ſhip, for the premium for which 
he inſured. So, if a man receive the profits 
of an office upon pretence of title, an inde- 
bitatus aſſumpſit lies by him, who hath the 
right to them, as for money received to his 
ule. So, in every caſe where an account 
would lie. A fortiori, where there is an ex- 
preſs promiſe to render an account. 

An indebitatus aſſumpſit lies againſt a fa- 
ther, for medicines provided and delivered 
for his daughter, Ray. 67. i. e. if at his 
requeſt, or the is unmarried, and continues 
part of his family, when he is bound in juſ- 
Lice to provide what is neceſſary for her. 

It lies for money promiſed upon the mar- 
riage of a relation. Vide 1 Vent. 311. Cro. 
El. 63, 4. and vide the fat. 29 Car. 2. c.3. 


9. 4. Which requires the promiſe to be in 
writing. 
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It lies for meat and drink, for a baſtard the 

child, per Pemb. 2 Sbo. 184. 

Or a matter of charity. Sens. 2 Shaw. 184. c * 

7, e. upon a ſpecial promiſe, but then u. if = 
L it 
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it would not be within the Fat. of frauds, 
Sc. as a collateral promiſe ? 

| So an indebitatus aſſumpſit lies for money 
W lent, or goods ſold, at defendant's requeſt to 
a ſtranger. But in the caſe of money lent, 
the declaration mult ſtate the money to be 
lent to the defendant, for money lent to the 
ſtranger, at A's requeſt is bad, 1 SalZ. 23. 
So, as to goods fold and delivered, I con- 
ceive the declaration ſhould ſtate the goods 
to be fold to the defendant; and at his re- 
queſt delivered to the ſtranger. I ſcarce 
know a ſubject in the law, whereon a greater 
number of queſtions have ariſen, than upon 
this, viz. Whether the debt is the debt of 
the defendant, or the debt of another ? And 
whether it comes within the Hat. of frauds 
and perjuries, 29 Car. 2. c. 2.4. 4. which 
requires a promiſe to pay the debt of ano- 
ther, to be in writing. And ſuppoſe the 
promiſe 1s in writing, yet it may be what 
the law calls zudum pactum, and therefore 
void at the common law, and not made 
good by the ſtatute: as, ſuppoſe after a debt 
is due from a third perſon, I promiſe in 
g writing, without any conſideration, to pay 
0, the debt, this is audum pactum, as no benefit 
reſults to me, nor any detriment to the 


3 plaintiff. Of this, however, we ſhall treat 
more at large, when we come to treat under 

ard the next general head, of what will be a 
good conſideration ? 

$4. At common law an afſumpfit did not liz 

** for rent in arrear, the law not implying any 


promiſe, during, or after the term; as it 
ſavoured 


frat. 11 Geo. 2. c. 19. ſec. 14. Where the 
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mutual promiſe. 1 Sa/k. 23. Or, a pro- 
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favoured of the realty. 1 Rol. Ab. 7. l. 25. 
30. vide poſt. Div. III. But, now by the 


demiſe is not by deed, the rent may be re- 
covered in an action upon the caſe, vix. aſ- 
ſumpſit for uſe and occupation. And that 
where the tenant has commenced a quarter, 
or half year, and quitted long before the ex- 
piration of the time, the plaintiff ſhall re- 
cover for the whole time the tenant ought 
to have occupied, in ſuch action, for uſe 
and occupation, ſuppoſing the landlord does 
not accept the poſſeſſion, until the time ex- 
pires. 

Where debt does not lie, indebitatus 4ſ. 
ſumpſit does not lie; as upon a wager, or 


miſe upon a conſideration to pay the debt 
due from another, per Holt, 6 Mod. 129. 
But, in theſe caſes, where the promiſe is le- 
gal and binding, a ſpecial aſſumpſit will lie, 
though an indebitatus aſſumpſit will not. 


In every caſe where a man is accountable Wi 


to another, an indebitatus aſſumpſit lies 
againſt him for money received to his uſe: 
as, if A. receives the rents of B's lands, upon 
pretence of title. So, if he receive money 
to account for, or to merchandize, an indi- 
bitatus aſſumpſit lies. So if A. ſell an hotſe 
to B. and agree, that if he diſlikes, and re- 
delivers the horſe to C. he ſhould repay the 
money, otherwiſe A. himfelf would ; upon 
re-delivery of the horſe to C. an aſſumpfit 
lies by B. againſt A. for money received to 
his uſe, 3 Lev. 364. But, in ſuch calc, 
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T conceive B. muſt prove a demand on C. of 

the money and refuſal. The declaration 

may {tate the ſpecial aſſumpſit, as well as the 

common count, for money had and received, 

and the plaintiff at the trial, give evidence 

on either count, at his election; the latter 

will be the moſt eligible, if the ſpecial count 

ſhould not ſtate the. facts accurately. 

So, in every caſe, where a man pays mo- 

ney to another by miſtake, an action lies for 

money received to his uſe. Or by the de- 

ceit of another ; as if A. pay money upon a 

policy of inſurance, in which he was bound 

when the ſhip was believed to be loſt, but 

was not: or for the premium, when there 

were no goods in the ſhip. It the policy be 

in the name of a ſtranger, yet he ſhall have 

the action though it be the money of the 

ceſtui que truſt ; for it is paid in his name. 

Though by matter ex poj# fads, the pay- 

ment be void. As to the three laſt caſes, 

Vide Show. 157. 1 

| So, if A. receive money by authority from 

an adminiſtrator, and pay it to him, and 
W afterwards a will is found, and the admini— 
WT fication repealed, an aſumpfit lies againſt A. 
W by the executor, for money received to his 
ule; for the authority being void, a debt 
ariſes to him who hath the right: per Trevor. 
> Salk, 27. It is my duty to ſtate what the 
Jaw is, but it is equally my duty to put the 
practitioner on his guard, not to purſue any 
_ meaſure, that may bring upon him a rcflec- 
non. Though this is law, yet it is the 
ummum jus, and where a plaintiff can obtain 
equal juitice, without recourle to the ſammum 
Vol. I. (3 Jus 
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in juſtice, to be ſued; this will avoid 
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Jus, every fair practitioner will purſue 
the means. Therefore, if he, who wa; 
the adminiſtrator is reſponſible, he ought, 


circuity of action, and much unneceflary ex- 
pence to the parties, 


A woman fhall have afumpſit againſt x 


man who marries her, having a former 
wife alive, for the profits of her eſtate, 2 
for money received to her uſe; but if 
he who pays, be particeps eriminis, he ſhall 
not have an gſumpſit for money receivelM 
to his uſe. As, if A. bound in a bond up 
an uſurious contract, pay part of the mo- 
ney, he fhall not have an af/um#fir for it, 
If A. pay money to B. to bribe officers, 
which is paid accordingly, he ſhall not har 
an aſſumpſit againſt B. Vide 1 Com. Dig. 143-5 

If a man in poſſeſſion of an office, which 
is within the fat. 5 and 6 Ed. 6. c. 16 
againſt the ſale of offices, agrees with ano - 
ther, to aſſign in conſiderztion of a certain 
ſum, which the latter promiſes to pay u 
the former, on his (the promiſſer's admil-W 
fion into the office) the former cannot main- 
tain indebitatus aſſumpfit, or indeed any ac: 
tion againſt the latter for the money. Thi 


was determined in a cauſe ſome years finct, 
tried before Lord Mansfield, wherein I wi 
concerned, the name of which I have forgot 

An aſſumpſit lies if A. pay money to h. 
on a promiſe to transfer ſtock at a futurt 
day, which is not done. Stra. 406. | 
fcarce need mention, that this muſt be 0. 
a fair & bona fide tranſaction, which dos 


4. not 
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not come within the act made to prevent 
ſtock jobbing, i. e. where there is not any 

intention in the parties to ſell, or buy ſtock, 

but merely to. pay the difference in price at 

the day. Vide Index to the Statutes, title 

Stock-Fobbing, 

Aſſumpſit lies, if A. pays money to B. on 
a contract for old ſtock, and B. delivers him 
additional ſtock. Stra. 407. 

If the clerk of a company pays over the 
money received to the company, but does 
not enter it in the book, action does not lie 
azainſt him; if he had not paid it over, it 
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0- WA lics againſt him, or againſt the company. 
it. Stra. 480. 
5 If a tradeſman pays once, for goods deli- 
e vered to a waterman on truſt, he ſhall be li- 
5 able afterwards, though he ſend the money 
ie by him to pay for them. Sera. 506. 
The repairer of a ſhip has his election 
no- againſt the maſter who employed, him, or the 
an owners; but if he undertakes it on a ſpecial 


By promiſe of either, the other is diſcharged, 


ain- Where money is extorted by dureſs of 
ac: goods ; as if a man will not deliver goods 
Th: pawned to him, without more money than 
nce, the legal intereſt ; and this, though plain- 
wei tiff tendered more than legal intereſt. Szra. 
rg0l. 8 915. 

to 5 For money given to be laid out in bribes, 
atur WY thoughlaid out accordingly. Salk. 22. contra. 
. On a policy of aſſurance, though there is 
2c oi a clauſe, that any diſpute ſhall be referred 
doe to arbitrators. 1 Wilſ. 129. 
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For petty cuſtoms; for they may be 
granted, and fo plaintiff may preſcribe for 
them. 2 Wilſ. gs. £1 1 5 

Aſſumpſit for money lent to a third per- 
fon, at the requeſt of defendant, lies not; 
and if on general iſſue to this among other 
counts, there is a general verdict, and damages 
on all, judgment ſhall be arreſted. 2 Vill. 
141. 

Aſompüt lies in many caſes, where debt 
lies, and in many where debt doth not lie. 
P. 33 G. 2. 2 B. M. 100 5. 

It lies where defendant is under an obli- 
gation from natural juſtice to refund; for 
the law implies a debt, and gives this ac- 
tion, quai ex contractu. Ibid. 

It lies for money recovered by judgment 
of a court having juriſdiction, not on a ground 
that the judgment is wrong, (for till ſet aſide, 
or reverſed it is concluſive as to the fubjed 
matter of it,) but becauſe defendant ought 
not in juſtice to keep the money, for a rea- 
ſon, of which plaintiff could not avail him- W 
ſelf of, againſt that judgment. Lid. ; 

A. makes notes to B. who indorſes them 
to C. that he may recover of A. C. figning 
agreement that B. ſhould not be liable to 
pay, nor ſuffer for ſuch indorſement. C. 
ſues B. in court of conſcience, who refuſe 
to admit of this agreement as a defence, 
thinking they have not power to judge of 
it, and decree B. to pay C. which he does; 
aſſumpſit lies for money had and received 
to his uſe, 161d. 


This 
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This kind of action lies only for money 
which ex aquo et bono defendant ought to 
return ; as for money paid by miſtake, or on 
a conſideration which happens to fail; for 
money got through impoſition (expreſs or 
implied) or extortion, or oppreſſion, or un- 
due advantage taken of plaintiff 's ſituation: 
but not for money paid by plaintiff, and 
claimed of him as payable in point of ho- 
nour and honeſty, though not recoverable by 
law, as a-debt barred by the ſtatute of limi- 
tations, or contracted during infancy, or to 
the extent of principal and legal intereſt on 
an uſurious contract, or for money fairly 
loſt at play ; for in ſuch caſes defendant may 
in conſcience retain, though by law barred 
of recovering. Ibid. 

If a man pass a forged bill of exchange 
drawn on him, to an indorſee who has acted 
bona fide, he cannot recover, M. 3 G. 3. 
3B. M. 1354. 


2. Upon a Bill of Exchange, and Promiſſory 


Note. 


If a merchant direct a bill of exchange to 
another merchant, payable to A. or order, 
and the other accepts it; by the law- mer- 
chant a promiſe is implied in the acceptor 
to pay it. And an ſumpſit, lies for every 
indorſee, to whom the bill is aſſigned. So, 
| every indorſer, who aſſigns ſuch bill, is li- 
| able to an umpſit, by any ſubſequent indor- 
lee. And, if the merchant, to whom a 
bill is directed, refuſe to accept it, the di- 
G 3 rector 
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rector or drawer is liable to every indorſee, 
If the merchant to whom a bill is directed, 
refuſes acceptance, whereupon a ſtranger ac- 
cepts it for the honour of the drawer, he iz 
liable. If a man, not a merchant, draw 4 
| bill of exchange, he is liable according to 
the uſage among merchants. If the indorſer 
pays the indorſee, the acceptor is afterwards 
liable to him. 
If a bill is payable to A. for the uſe of 
B. who indorſes it; an aſſumpfit lies by the 
indorſee, though A. hath paid it upon an ex- 
tent, at the ſuit of the king, againſt B. for 
A. was the viſible owner. 
With reſpe& to indorſees of promiſſory 
notes, the common law was otherwiſe: but 
now, by the fat. 3 & 4 Ann. c. . all 
notes made by any perſon, or by the ſervant 
or agent of any one, uſually intruſted to ſign 
notes for his maſter, whereby promiſe ſhall 
be to pay any ſum to any other or order, 
{hall be payable, aſſignable, and indorſible 
over, as inland bills of exchange : and the 
perſon to whom the note is payable, or in- 
dorſed or aſſigned, may maintain an action 
for the money againſt him who, or whoſe 
ſervant or agent, ſigned it; or againſt any of 
the indorſers, as in caſe of inland bills of 
exchange. By the ſame ſtatute, notes given 
payable to any perſon or bearer, ſhall be 
conſtrued to be due to ſuch perſon, to whom 
the ſame are made payable; and the perſon, 
to whom they are made payable, may main- 
tain his action, as he might in caſe of ny 
; bells 
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bills of exchange, againſt the perſon, who 
or whoſe ſervant or agent, ſigned the ſame. 
If a bill of exchange by A. to B. or order, 
be indorſed only for part, the indorſee ſhall 
not have an afſumpfit for this part, without 
ſhewing the reſidue ſatisfied. 1 Salk. 65. 
Upon a bill of exchange the plaintiff mult 
declare upon the cuſiom. But if the action 
be by the drawee, againſt the drawer, and 
the declaration contains a count for money 
had and received, the bill will be evidence 
to ſupport that count. And its proper al- 
ways to introduce ſuch a count, as a miſtake 
may be made in the ſpecial count, in ſtating 
the bill. 

If the plaintiff alledge that the defendant 
made his bill of exchange, ſubſcribed with 
his own proper hand, though he does not ſay 
according to the cuſtom of merchants, it 
will be ſufficient. If the plaintiff alledge 
payment for the honour of the drawer, with- 
out ſaying fo whom, it will be good after ver- 
dict. Debt will not lie againſt an acceptor, 
but againſt the drawer himſelf, debt will 
lie, or an zndebitatus aſſumpſit. Vide 1 Com. 
Dig. 145-7. | «SO 

A bill of exchange is not good, if rot ſaid 
to be for value received. *2 Stra. 1212. 
Vide 4 Vin. Ab. Tit. Bills of Exchange ( A. } 
20. fo. 241. the caſe of Pearce & Wheatly, 
at the fattings in C. B. at Weſtminſter, before 
Ld. Ch. J. Willes, after Trinity term, 1742. 
On a joint and ſeveral promiſſory note from 
A. and B. plaintiff may bring an action 
G 4 againſt 
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againſt both, or againſt either; if againſt 
both, it is ſaid he muſt declare that they 
conjunctim vel diviſim promiſed to pay. Sed qu? 

If againſt one, mult declare generally that 
he promiſed to pay. Stra. 76. 

Plaintiff may declare againſt the indorſer, 

ſecundum tenorem of the indorſement. Stra. 

8. 

"Ml a promiſſory note is delivered as an 
eſcrow, and plaintiff doth not perform the 
ſervice, he ſhall not recover. Stra. 674. 

A third indorſee, if he keeps a note two 
or three months, ſhall not recover againſt 
the firſt indorſee. Stra. 707. So perhaps, if 
only two days, where the parties live near 
each other. 

If plaintiff declares that defendant A. made 
a promiſſory note for himſelf and his part- 
ner, and figned it, whereby he promiſed 
for himſelf and partner to pay, it is good 
within the „at. 3 & 4 Ann, though he does 
not ſay he Gened it for himſelf and partner, 
Ld. Raym. 1484. 

It is not neceſſary to aver that the accept- 

ance of a bill of exchange was in writing: 
Stra. 817, Ld. Raym. 1542. 

In action againſt one of the makers of 2 
joint, or ſeveral promiſſory note, the declara- 
tion muſt ſhew plaintiff's title to ſue one of 
the makers. Stra. 819. 

The acceptor ſhall not be admitted to give 
evidence that the bill is forged. Stra. 946. 

Indorſer who has owned his hand, and 
jaid the note ſhould be paid when due, ſhall 
not afterwards ſet up a defence of forgery, by 

fimilitucs 
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fmilitude of hands, though by proof of ac- 
tual forgery he may. Stra. 1051. 

One may declare on the ſtatute upon a note 
payable to plaintiff, and not to his order. 
J. 9 G. 2. B. R. H. 288. 

There is no occaſion to lay any requeſt, i in 
a declaration on a promiſſory note; if there 
| was, and the requeſt was laid before the note 
was due, it would be cured if it was ſaid 
and often afterwards. Wilſ. 33. 

If A. gives promiſſory note, value received, 
payable to B. who indorſes it, and pays it 
away to C. and B. afterwards takes it up, and 
pays C. the money for it, and after this E 
gives the ſame note a ſecond time to C. 
payment, A. the drawer, is ſtill liable to C. 
Wilſ. 46. Thoſe who are defirous of Know- 
ing how bills of exchange ſhould be made, 
accepted and proteſted, may find ſufficient 
inſtructions in Marius. Vide allo 4 Com. 
Dig. 197, &c. and 6 Com. Dig. 431. 

By the ſtatutes 9 & 10 W. 3. c. 17. & 3 
& 4 Ann. c. q. every acceptance ſhall be by 
ſubſcription, or indorſement, of an inland 
bill. By the latter far. a proteſt need not 
be on an inland bill, unleſs it be for value 
received, and for 20/, or more. And the 
drawer is not liable for coſts, Cc. on non- 
acceptance, unleſs proteſt be made for that 
cauſe, and notice given of it in fourteen days 
after, to him from whom the bill was re- 
ceived. (This does not mean colts of ſuit.) 
But, an action lies upon an inland bill, ſiuce 
the Lat. S 4 Ann. c. 9. for the original 
debt 2 a bill, without a proteſt ; for that 
18 
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is not requiſite, except for extraordinary da. 
mages, for delay of payment. 6 Mod. 81, 
By the far. 9 & 10 WMW. 3. c. 17. the pro- 
teſt on an inland bill, ſhall be by a public 
notary, or in default, by other ſubſtantial 
perſon of the city, or place, before two wit. 
neſſes, by writing under a copy of the bill, 


The form may be ſeen in the ſtatute, HB . ˖ 


this ſtatute, it ſhall be after the expiration of MI 
three days, after an inland bill becomes due, 
And the proteſt ſhall be ſent, or notice of i 
given, in tourteen days, to the party from 
whom the bill was received, who ſhall pay, 
on producing it, the principal, intereſt, and 
charges; otherwiſe he that neglects to make, 
and ſend ſuch proteſt, or give notice, ſhall 
be liable to all coſts, damages, and intereſt, 
And therefore, for default of a proteſt of uf 
inland bill, proved at the trial, the draweM 
ſhall diſcount the damages, which he ſul- 
tained by ſuch default. 1 Sal. 131. Or be 
may have an action for ſuch damages. 4 
And the plaintiff ſhall loſe his intereſt, and 
coſts, for want of a proteſt in due time, 1M 
(Obſerve this does not mean the coſts of ſuit. 
Great care ought to be taken to preſent a bill 
for payment, and to give notice to the drawei 
and indorſers, in due time, of non-payment, 
or the party holding the bill may make it hi 
own, and loſe the money. The caſes on bill 
of exchange, and promiſſory notes, are vel) 
numerous, and the learning upon the ſubjed, 
conſequently very prolix; and as Mr. Cut- 
ningham has publiſhed an oQavo volume, 
principally upon this ſubject, I ſhall content 
| | my el 
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myſelf with referring to him, to Com. Dig. 
and Marius, above referred unto. I ſhall 
only obſerve, that according to 1 Salk. 132, 
z. and late determinations, three days ſeem 
1 convenient time, for notice to indorſers, 
Gc. upon inland, or foreign bills, &c. but 
the uſage of merchants ought to govern in 
in ſuch caſes. 
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- 3. Upon an expreſs Promiſe, 
; Z Where the Words muſt be certain. 
on 
a, An aſſumpſit lies, when a man by expreſs 
\n{ 8 words aſſumes to do a thing. And the words 
ke muſt be certain ; and therefore, if a declara- 
aa tion omit the words, {be undertook to pay, 
el. Se. / it is bad. So, if a promiſe be, to pay 
- . a {o much upon a ſpecial conſideration ; after 
wer it is performed, an indebitatus afſumpfit lies. 
(of. If a promiſe be to do a thing not in his power 
bel (but not morally impoſſible,) yet an aſumpſit 
lies: As to aſſign the leaſe of a ſtranger; for 
aua he may purchaſe it. Jide 1 Com. Dig. 147. 
do the action lies if the plaintiff pays mo- 
uit. ey above 10 . loſt at play by defendant, at 
bill bis requeſt, 2 Hf. zog. So, upon a note; 


awer received of plaintiff 191. on behalf of a third 
ol perſon, for which I promiſe to be account- 
t hi: 2b le 1 Burr. 373. So, on a note; it is my 


bill requeſt, you pay A. on account of B, for the 
ven workmens uſe. Tb1id. 


wy 4. But Certainty to a common Intent is 
. ſufficient. 
x It is ſufficient, though there be not an 


ei adtolute certainty; as, a promiſe to pay % 
muc l 
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much as he ſhould deſerve, with an averment 
chat be deſer ved to have ſo much. So a pro- 
miſe to pay ſo much, though he does not fay 
to whom the payment ſhould be made. The 
declaration ftating that, in conſideration the 
plaintiff would do ſuch a thing, the defend. 
ant promiſed to pay, and averring the plain. 
tiff had done the thing, the law implies the 
promiſe to pay, to him who performed the 
condition. | 2 
It is ſufficient, if in the promiſe, it 4s not 
faid, at what time; for it ſhall be in a con- 
venient time; and it may not be amiſs in the 
declaration to alledge, that the defendant 
hath not paid, a/though a convenient time hat) Wi 
elapſed. So, a promiſe to pay in manner 
following, viz. fo give à bond, Cc. is ſuff - 
cient. A promiſe to pay according to the? 
rate of ſo much, is binding. So, if the de- 
claration alledge, hat whereas the defendant 
undertook, Cc. it is good, though there h 
not any direct affirmation. So an aſſump/it toi 
give a bond for 40 J. without ſaying, in what Wil 
penalty, is good; for it ſhall be intended 
double the ſum. An aſſumpſit to purchaſ W 
Jand at the beſt rate he can, ſhall be intended, 
if the owner is willing. Vide 1 Com. Dig. 147. 


qu 
th. 

5. There ſhall be à reaſonable Conſtruckior. E. 
The words ſhall have a reaſonable con- - 
ſtruction ; as, if a man promiſe payment, te 
without ſaying, t whom, it ſhall be intend- g. 
ed, to him, from whom the conſideration Wil ch. 


comes; as noticed above. If he promis 
that 


TAI 


that he will forbear him, it ſhall be intended, 
that he would forbear the debt, or, to ſue 


7 him. If he promiſe payment, according {9 
be be rate of 40s. per ton, it ſhall be intended, 
ne! that he will pay for the odd pounds, accord- 
9. ing to the ſame rate. A promiſe, that a feme 
_ covert ſpall perform ber agreement, ſhall be 
he WY intended, of ſuch agreement as ſhe may have 
be made, though ſhe cannot by law make an 
agreement. A promile to pay the ſame lool. 
of AY {all be intended, the ſame in quality, not in 
. /becie. To pay for cattle fold, reſerving the 
the fayment at a future day, ſhall be extended to 


a ſale, where part is paid in preſents, and 


* part n to be paid at a future day. To pay 
ner 100/. if he marries, and hasa ſon within à year 
g. ben next following, ſhall be intended, within 
the a year next after the marriage, and not, after 
mM the promiſe. A promiſe, in conſideration, 
ant that the plaintiff, at his requeſt, would procure 
87 a note, &c. ſhall not be intended of any other 
7 to requelt, than that at the time of the promile. 
Mt Otherwile, if the words had been, when he 
del ſhall be requeſted. If a man promiſe to pay 


tor wedding apparel, it ſhall be underſtood, of 


"” apparel uſed for two or three days, during the 
10 ſolemnity of the marriage, according to the 


quality of the perſons. If, in an umpſit, 
the plaintiff alledge that he agreed or paid, 
Ce. it ſhall be intended, with or to the de- 
tendant. So, if he alledge, in conſideration 
of a ſubmiſſion to an award, it hall be in- 
tended of an abſolute tubmithon, In cohfi- 
deration, that he would aeliver up a bond, 
ſhall be intended, of ſuch a delivery, as that 

at 


ww] 


it may be cancelled. In conſideration t 
be would ſell, and thereupon deliver; if he 
deliver before the action, though not imme- 
diately upon the ſale, it is ſufficient. If x 
promiſe be to transfer his trade, though the 
word 1s uncertain, yet it will be well. Un- 
doubtedly the plaintiff will, in his declaration 
ſtate the trade the defendant followed. If it 
be, in conſideration of the delivery of 20 l. old 
money, to render fo much in new; for a deli- 
very in conſideration of having fo much in 


value amounts to a ſale. If in an afumpſit 


by A. and B. late churchwardens, the plain- 
tiff declares that the defendant, in conſidera- 


tion, that the biſhop would abjolve his mother, 


excommunicated for non-payment of a rate 1 


the churchwargens, promiſed to pay the rate; 
it ſhall be intended, that the plaintiffs were 


churchwardens at the time, and that the ex- 


communication was upon their proſecution, 
If the receiver of B.'s rents. promiſe to pay 
within a month, having authority from B. 15 
pay out of the Michaelmas rent, it ſhall be 
intended, that he had received the rent, when 
he promiſed to pay. So where A. promiſed 
in 1659, to pay gol. if Charles Stuart Should 
be king within twelve months; for it was 
intended, if he came into poſſeſſion. Vide 
i Com. Dig. 147, 8. 


II. Con- 
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IT. Conſideration. 

e 

; What will be a good Confideration. 
C 


1. Forbearance of a Suit. 


The conſideration, upon which an afſſump- 
fit ſhall be founded, muſt be for the benefit 
[4 of the defendant, or to the trouble or preju- 

dice of the plaintiff. And therefore, a pro- 


in miſe, in conſideration of the forbearance of a 
ft N ſuit, is good; for that is for the benefit of 
- the defendant, though the action is not diſ- 
a- charged; for forbearance for a reaſonable time 
„ is ſufficient. If the conſideration of forbear- 
u ME ance is general, vig. not limitted to any ſpe- 


cific time, it ſhall be intended, a total for- 
bearance. So, in conſideration of forbearance 
for a convenient, or reaſonable time, the 
books ſay, the judge of 2 prius ſhall be 
judge of that. Mo. 854. 1 Rol. Ab. 26.1. 50. 
3 Bul. 207. 1 Sid. 45. Was I the judge, I 
muſt confeſs I ſhould leave it to the jury. 

In conſideration of not ſuing an attach- 
ment, is good. Or, of not executing a capias 
utlagatum. Yo, in conſideration of the for- 
bearance of a ſuit againſt an executor, or ad- 
miniſtrator, for a debt of the teſtator. Though 
it be a debt upon ſimple contract. Or, a 
debt recoverable only in chancery ; as, pay- 
ment by a ſurety for the teſtator. In the 
laſt caſe, I conceive, if the perſon paying can 
clearly prove, he paid, as ſurety, he may re- 
cover at common law, in an action for money 


paid. And in the preceding caſes, the judg- 
ment 
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ment ſhall affect the perſon and property of 


the repreſentative, though he hath not aſſets, 
for it is upon his own promiſe, and to ac. 


.commodate him, which! raiſes, if I may ſo 


expreſs it, a new conſideration, and new lien, 
A e eee to forbear a ſuit, in the 
eceleſiaſtical court, or in chancery, for a le. 


gacy, is a good conſideration. So in conh- 


deration of the forbearance of a ſuit again 
the defendant, upon a contract made whilſt 
he was an infant. Vide pot. Div. VJ. No. 8, 

So in conſideration of the forbearance of a 
fuit, againſt an heir, upon the bond of his 
anceſtor, if he was bound, and had aflets, i 
And the lien ought to appear, not only in 
evidence, but alſo in the declaration. So in 
conſideration of forbearance by the aſſignee 
of a bond, if he hath a letter of attorney to 
ſue, and releaſe. 

Of forbearance of him and his ſon, to pay 
both the debts: And this does not come 
within the Hat. of frauds and perjuries, be- 
cauſe the forbearance, as to the fon, is a new 
conſideration, and in the eye of the law is 
conſidered as valuable, becauſe the plaintiff 
ſuſtains a detriment by the delay. 

So in conſideration of the forbearance of: 
ſuit againſt a ſtranger, for that is a prejudice 
to the plaintiff, Or, of the forbearance ol 
his debt, generally; for then he ought to 
forbear all the world. So, in conſideration 
that the plaintiff, to whom a debt was al- 
ſigned, will forbear a ſtranger. The ſame 
obſervation as to letter of attorney, &c. made 
above, applies in this cate. / ide 1 Com. Dig: 


140, 80. 
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A promiſe in conſideration of forbearance, 
W is not good where there was origirally no 
W cauſe of action; as if a note is given by a 
ene covert. Lloyd v. Lee, Stra. 94. A 
WE parol promiſe to pay the debt of another in 
W conſideration of forbearance, held by Ray- 
ond, C. J. at Guildhall to be void, by the 
at. of frauds, King v. Wilſon, 2 Stra. 873. 
bot Q. if this is law? In the caſe of Reid, 
Eq; executor of Tuach v. Naſh, Eſq; Trin. 
22 & 23 Geo. 2. B. R. otherwiſe determined 
upon demurrer, to a plea of the far. of 
ll frauds, v. 1 Wilſ. 305: 2 Will. 94. 3 Burr. 
1888, and alſo v. 2 L. Ray. 1087, and 1 
= Com. Dig. 150. 


2. Surceaſing of a Suit. 


la conſideration of ſurceaſing his ſuit, will 
be good]; for that is a benefit to the defend- 
Wnt, and a prejudice to the plaintiff, though 
the action is not diſcharged. A fortiori, if 
be action is diſcharged. I once adviſed on 
the following caſe: A-bailable action was 
= commenced, and the defendant arreſted. He 
WE propoſed to pay the coſts immediately, and 


of the debt in twelve months, and to give his 
dice WW note, The terms were acceded unto, the 
: ol colts paid, the note given, and the defend- 
| (0 ant liberated, At the end of the twelve 
(10% months, the plaintiff had loſt his note. I 
a adviſed him to demand the money, and offer 
ame Wan indemnity, againſt the note. The defend- 
nact WY ant agreed to pay the money, and accept the 
D's WW indemnity. When the plaintiff was ready 


Vor. I. H with 
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with his indemnity, the defendant refuſed to 
accept it, or pay the debt. I adviſed the plain. 
tiff to commence an action, and declare upon 
the ſpecial promiſe, v2. That in conſideration 
the plaintiff would releaſe him out of cuf- 
tody, he promiſed to pay the coſts, immedi. 
ately, and the debt in twelve months. I 
drew the declaration. The cauſe was de- 
fended, (reſting on the loſs of the note) and 
tried before Lord Camden, in C. B. who 
laughed at the defence, and the jury, concut. 


5 


ring in opinion with his lordihip, found a 


verdict for the plaintiff. 
In confideration the plaintiff will ſurceaſc 


all ſuits in chancery, though he may proceed 5 


for the fame matters at law, is a good confi- 
deration. So, in conſideration of the dil- 


charge of a ſtranger arreſted for debt. So, in 6 


conſideration to pay 60/. in diſcharge of 


bond. YHiden Com. Dig. 150. 


3. Diſcharge of a Debt or Security. 
In conſideration of the diſcharge of a debt 


though the debt was due to a ſtranger ; for „ 
the plaintiff hath a prejudice, by the loſs oi 


his debt. So, in confideration of the deli 
very of a ſtatute for the ſecurity of a debt dut 
to the plaintiff, though it be not aſſigned to 
the 5 ent, and ſo no benefit to him; fot 
it is a damage to the plaintiff, Or of the de- 
livery of a bond, or other ſecurity. Or d 


goods pledged by a ſtranger. Vide 1 Con | 


Dig. 150. 
It 
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If plaintiff declares, that on payment of 
221. defendant promiſed to re- deliver a bond, 
W he had delivered to him; and proves that he 
8 pledged the bond for 221. which he had ten- 
dered, it is ſufficient. Alcorn v. Weſtbrook. 
Wilſ. 115. 


4. Proof of a Debt. 
So, in conſideration of the proof of a debt; 
WS for it is a charge to the plaintiff; as, if a 
woman in conſid*ration of the proof of a debt, 
due from her late huſband, promiſe payment. 
Or, an heir promiſe payment of the debt of 


ale his anceſtor. Or, an executor promiſe, upon 
el proof of the delivery of goods to his teſtator, 
fi- to pay for them. And, the proof of the debt 


may be in an action upon the caſe upon a/ſ- 
inpfit. But if the parties agree to a parti- 
cular manner of trial, it ſhall be determined 
in ſuch manner. So, in conſideration the 
= defendant does not prove payment within a 
little time. 1 Rol. Ab. 23. /. 40. Or, in 
conſideration that the plaintiff would make 
an affidavit of his debt before a maſter in 
cbancery; though he had no authority to ad- 


; of WW miniſter the oath. Ray. 153. 
cli- la the two laſt caſes I give the par- 
due ticular authorities. In the former, to 


d be {ure the plaintiff is delayed, and that may 


for >< one principal ingredient in the conſi- 
de- deration: In the latter, he is put to trouble 
4 ; in dictating an affidavit, and attending to be 
Con. worn to it; but as a maſter in chancery 


bath not any juriſdiction to take the plain- 
W '!t's oath, in ſuch a caſe, and as every ſub- 
: H 2 ject 


[ 


je& here, is ſuppoſed to know the laws, 1 M 
have fome doubt, conſidering it as a nugatory 
agreement, for the maſter may, and ought to 
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'refuſe to ſwear the party, as being coram non 90 
udice. | 8 
It is ſaid to be a good conſideration if the he 
plaintiff will ſnew his deed, by which rent 5 
is due. Cro. El. 67. So, if A. be bound for 8 
an infant, and pay the money, and he at full . 
age promiſe re- payment, an aſſumpſit lies. 4 
For the plaintiff having paid the money, the h 
defendant having received the benefit, it is 0 
conſiſtent with the principles of juſtice, he T 
ſhould repay the plaintiff, if the tranfaction * 
was fair. Vide x Com. Dig. 150, 1. he 
| 7 ria 
5. Endeavor to act. he 
In conlideration of the plaintiff's labor for a 
the detendant is good. Of his many and 
great ſervices. That he would procure the 7 
enjoyment of a houſe; with an averment that 50 
he had procured it. Or, would procure ? 
note from the debtor of the plaintiff, requit- * 
ing the defendant to pay him, Or, would . / 
endeavor a marriage between A. and B. with 
an averment, that he had endeavored, by al 
the means that he could, and that the mar- | 
riage took effect. So, in conſideration of ſo- 48 
liciting a cauſe in chancery; for that is law - m. 
ful, it it be not for maintenance. Thougi co. 
done by an attorney. Vide 1 Com. Dig. 151. > 


6. Per- 
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6. Permiſſion. 
l So, in conſideration of his permiſſion to 


do ſuch an act; as, to permit a wife to take 
out adminiſtration during the minority of 
her ſon ; for it does not belong to her. To 
permit his priſoner to remain at the defend- 
ant's houſe all night. In conſideration that 
m be ſhall be abſolved from excommunication 
for non-payment of a rate for the repair of 
* the church; for it ſhall not be intended that 
he could be abſolved without the churchwar- 
dens aſſent. So, in conſideration that a ene 
covert will permit her ſon to be ſervant to 
him. Or, will not hinder his purchaſe of 
her huſband, Or, will conſent to the mar- 
riage of her daughter, In conſideration, that 
he will procure his maſter to permit him to 
* have part of his ſhop. 
ne But, an ſſumpſit does not lie upon a pro- 
the miſe, to pay a bond, if A. at the requeſt of 
hu the plaintiff, will permit him to take out 
oy: adminiſtration, unleſs he ſays that A. did 
- permit him at the requeſt of the plaintiff, or 
014 by his procurement. 1 Com. Dig. 151, 2. 
vith — | 
all 
at- 
ſo⸗ 


awW- 


on 


7. Mutual Promiſe, 


So, in conſideration of a mutual promiſe ; 
as in conſideration of a reciprocal promiſe of 
marriage. So, a promiſe to pay to A. in 


vg conſideration of a promiſe to pay ſo much 
5. to E. 


H 3 8. Mar- 
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8. Marriage. 


So, in conſideration of marriage ; as upon 
'a communication of a marriage, a couſin of 
the intended huſband promiſes the intended 
wife to give her 100 J. if the intended huſ- 
band's father does not aſſure ſuch land. Cr, 
El. 63, 4. By the 29 Car. 2. c. 3. F. 4. the 
promiſe muſt be in writing. 


9. Voluntary Performance of an A which lt 
ought to do. 


So, in conſideration of the performance of 
an act, to which he was compellable ; as, it 
the plaintiff will diſcharge a debt, for which 
he and the defendant are ſureties, he will re- 
pay the money, If he will pay the ſingle 
ſum due upon a bond, the defendant will can- Wi 
cel the bond. Or, ſtay his ſuit upon it. In MW 
conſideration of 4 J. paid, to releafe a judg- 
ment for 7 l. and enter ſatisfaction upon the 
record. 1 Com. Dig. 152. | 

A defendant promiſes an executor to pay i 
him 150/. for a debt of 205 J. due to the tel- Wl 
tator, if the executor will accept it, at 200 

er annum. The executor agrees to accept 
it, and to diſcharge the defendant. This 18 
a good conſideration, for now the execute! 
ſhall fue in the debet. Yelv. 10, 11. 
in conſideration of paying in the morning 
of the gth of October, money payable the fame 
day upon a bond, to give 51. is a good conli- 
deration, for it was not payable till ſun ſet. 
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In conſideration of payment, without ſuit, of 
money due. In conſideration of the pay- 
ment of a debt, barred by the ſtatute of limi- 
tations. In conſideration that the vicar of 


| ſuch a pariſh, will preach to, and inſtru the 
N inhabitants. 1 Com. Dig. 152. 


In conſideration of the delivery of goods 
ſold to his ſon, to pay if his ſon did not pay; 
bor though the bargainee might have taken 
che goods, yet the caſe ſays, the bargainor 
was not bound to deliver, and it was an eaſe 


to the bargainee to have them without ſuit. 
= Cr. Elia 7oo. Sherwood and Woodward. So, 
if the defendant ſays, deliver the goods and 
T ſee them paid for; that is not a pro- 
„ii miſe within the ſtatute of frauds 29 Car. 2. 
ich. 3. Jones v. Cowper. Coup. 228, 9. which 
re- vide, as containing ſome nice obſervations 
ole upon the ſtatute. 
an- WR But a parol promiſe by A. to pay for goods 
In old to B. if B. did not pay for them, though 
üg: made before delivery of the goods, is a colla- 
the we undertaking, within that far. id. 227, 
ME C 
paß In confideration of a truſt repoſed in him; 
tel. ss, if plaintiff deliver an hog to the defend- 
ant to be maſted, he promiſes to re-deliver 
ept it. Cro. Elis. 137. In confideration, that 
s two merchants deliver notes into his cuſtody, 
atot WW © promiſes not to deliver them to either of 
W them, till all matters are agreed between 
ing Wh them. Cro, Elig. 138. 
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10. e other Act by which the Defendant 
hath Benefit, 


In conſideration of any other act, whereby 
the defendant hath benefit, as in conſidera. 
tion, that B. a ſurviving obligor in a bond, 
would pay the moiety of a reckoning in 
tavern, where he was invited by the executor 
of the deceaſed obligor, (whoſe debt it was) 
the executor promiſed to pay the debt, this 
was adjudged a good conſideration, upon 4 
motion in arreſt of judgment, for the de- 
fendant had benefit, and was in equity bound 
to pay the debt. 1 Ro. Ab. 24. J. 5. 

In conſideration that the plaintiff had taken 
a houſe of defendant at 10. per ann. de- 
fendant promiſed to dreſs the plaintiff's meat, 
at 2 d. per joint, during the term, aſſump 
lies for breach of this promiſe, for had it 
not been for ſuch promiſe, the plaiatiff might 
not have taken the houſe. 1 Rol. Ab. 26. 
J. 5. Beſides here are mutual promiſes, and 
mutual conſiderations. 

In conſideration that the plaintiff deliver 
goods to the defendant, in which the former 
had only a ſpecial property ; for the defend- 
ant hath benefit by the preſent poſſeſſion, 
So where a father was about to charge his 
eltate with an annuity, payable to younger 
ſons, the elder defired he would not, pro- 
miſing his younger brothers he would pay 
it, and they aſſenting, ajjump/it 2 adjudged to 
lie, on breach of this promiſe, In confi- 

deration, 


E 


deration, plaintiff would pay to defendant 
100 he promiſed to pay ſo much into court, 
and appear, adjudged a good conſideration, 
as he had the benefit of the money in the 


mean time. i Com Dig. 152, 3. 
2 RS A ſhip is put into a ſhipwright's dock 
d, to be repaired, the owner is to give him 5 /, 
for the uſe of the dock, the ſhip is burnt 
ot without the ſhipwright's default, after he 
s) WF hath done conſiderable repairs to her. The 
11 a ſhipwright is intitled to recover for work 
and labour, and materials provided. 3 Bur, 
c- 1592. | 
od 
11, So, where the Plaintiff hath Labour or 

* Detriment, | 
Ca 

at, In conſideration of any act whereby the 
it WS plaintiff hath labour or detriment ; as in 


conſideration, that the plaintiff will procure 
an order from I. S. (who owes 12 J. to plain- 
liff,) to defendant (who owes the like ſum to 
. S.) to pay the ſame to plaintiff, defendant 
Wy promiſes to pay accordingly, and plaintiff 
procures ſuch order, aſſumpſit lies againſt 
(efendant, if he refuſes to pay the plaintiff, 
In conſideration that the plaintiff will per- 
mit defendant to receive of A. money, which 
A. owes the plaintiff, he promiſes a bill of 
exchange, for ſo much; though A. after- 


ro- Wards becomes inſolvent, and does not pay, 
pay the promiſe is good; for the plaintiff would 

to Pt perhaps have delayed A. if he had not 
nſi-frelied upon the defendant's promiſe. In 


conſideration 
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confideraticn the plaintiff will ſerve defend. fel 
ant's friend, be will give ſo much per week. E. 
In con ſideration that the plaintiff would ad | 
for him as a commiſſioner to examine wit- lea 
neſſes. 1 Com. Dig. 153. the 
| 18 

12. Con ſideration executed in part. wn 

0 

An aſumpſit lies, though the conſideration ſid 
be executed in part; as in confideration that aw 
he had done a thing at my requeſt, As that COL 
he, at my requeſt, had laboured for a pardon, fub 
Or, became bail, or ſurety, or delivered ſol 
goods, or money. Or, had married. 1 Com, deb 
Dig. 151, But gu. if this ſhould not be in ef 
writing. Vide 29 Car. 2. c. 3. 4. _ Ui 
Or, had provided maintenance. Or, had fen 
fold the next avoidance. Or, had ſolicited Th 
my cauſe, Or, had releaſed a legacy. Or, ter 
was bound for defendant, during his infancy Pro 
that he would indemnify (putting infancy be. 
out of the queſtion.) be 
So, if the conſideration is continuing, dec 
though the act be executed; as in confidera- i his 
tion that the leſſee, now in poſſeſſion, had N. 
paid his rent very well, to fave him harm- tiff 
leſs, for prompt payment of the rent is a con- as b 
tinuing conſideration, when he remains in nt! 
poſſeſſion. 1 Com. Dig. 153. In fact thi s 
was tantamount to a warranty of quiet poſ- bn, 
ſeſſion, whilſt the plaintiff continued to f“ 
pay his rent to the defendant, The plainti i detc 
was diſturbed in his poſſeſſion, and the de- 50%. 


fendant 


L 


fendant did not ſave him harmleſs. Cro, 
Eliz. 94. Pearle v. Unger. 1 Leon. 102. 

In conſideration the plaintiff will make a 
leaſe, according to a former agreement, for 
the agreement is not executed, until the leaſe 
is made, A promiſe to pay in conſideration 
the plaintiff will deliver goods according 
to a former agreement with B. In con- 
fſideration that he had ſubmitted to an 


u 

it award, and then and there promiſed, this 
it couples the promiſe with the time of the 
g, ſubmiſſion. So, in conſideration of goods 
ed ſold, or money lent, at a day paſſed, for the 


debt continues. In conſideration that the 
defendant had accounted, and was found in 
WT arccar, That he had purchaſed land, the de- 
ad fendant promiſed to make an aſſurance, 
ed That he had proſecuted a ſuit for him: af- 
, ter a verdict, it ſhall be intended to have been 
proved at his requeſt; otherwiſe it would 
be maintenance. 1 Com. Dig. 154, 5. But 
the defendant might have demurred to the 
declaration, for not ſtating that it was at 
his requeſt. 

= ltis a good conſideration, that the plain- 
Witt had adminiſtered to the defendant's ſon 


ond 3 his phyſician. 1 Com, Dig. 154. But 
inn the caſe of adminiſtering medicines, ſell- 
this ing goods, expending money, c. to or for a 
poſ- | lon, or any third perſon, it muſt be laid and 
of proved, to have been at the requeſt of the 
tif ; defendant, or the action will not lie. Vide 


7%. Div. VI. No. 6. 
| 13. There 
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13. Where the Conſideration is void in Part, 


An aſſumpſit lies, though made upon two 
' conſiderations, and one of them cannot be per. 
formed ; for the damages ſhall be intended to 
be wholly given for the good conſideration. 
As in conſideration of the aſſignment of a title 
to dower, and the not ſuing an attachment; 
though atitle to dower cannot be aſſigned, but 
releaſed to the terre-tenant. In confiderationof ME 
10 J. and a ſurrender, though a ſurrender can- 
not be made. In conſideration of a permiſſion 
to remove goods, and relinquiſh a foreign at- 
tachment ; though it cannot be relinquiſhed, 
So, in conſideration of two things, and one 
of them is inſufficient ; as, in conſideration 
of the forbearance of a debt due from the de- 
fendant and his ſon ; though, as to the debt 
of the ſon, it is not of any value. And the 
void conſideration need not be proved. 
But, if one of the conſiderations is found 
Jalſe by the jury, the action fails. Or, it one 
of the conſiderations is unlawful, that vitiates 

the whole, and the plaintiff ſhall not recover 
tor any thing ; as, in. conſideration of two 
ſhillings, and the eſcape of B. for the per- 
mitting the eſcape is unlawful. 1 Com. Dy, 


154, 


14. Where the Confideration is voidable, 


An afſump/it lies, though the conſideration 
is voidable ; as, in conſideration of mone) 
given; or, of a promiſe by an infant; je 

LL ; the 
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the infant is not bound by his gift, or pro- 
miſe. 1 Com. Dig. 155. 

As this is well known law, no other 
authorities need be cited. But, in all 
tranſactions that come before a practi- 
ioner, where young people are concerned, 
it behoves him, if they are defendants 
to be aſſured as to their age, and if they 
turn out to be infants, to take care and un- 
derſtand (if it is a matter of contract) the na- 
ture of the caſe, and whether the infant is or 
is not bound by his act. If neceſſaries are 
ſupplied an infant upon his own requeſt, he 
is anſwerable. If money is lent him to pur- 
chaſe neceſſaries, and he actually purchaſes 
them, he is not liable, The law will not 
truſt him with a power to borrow, for 
though intended for neceſſaries, he may, and 
probably will, miſapply the money. If an 
infant ſets up a trade, and buys and ſells, 
though in an open ſhop, he is not liable to 
anſwer for goods fold him, in the way of his 
trade. The law does not permit him to 
make ſuch contracts. But upon this ſubje& 
more hereafter. ; 
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15. Of Conſiderations ariſing from another. 
| An aſſumpſit lies, though the conſideration 


in part, ariſe from another; as, if a man pro- 
miſe a pig of lead to A. and his executor 
tio sive lead to make a pig to B. who aſſumes 
one deliver it to A. an afſumpſit lies by A. 
F-22510 it him. So, if tho affignee of an obligor 
tho Promiſe payment to the obligee. So, if A. 
| deliver 


J 
2 
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deliver money to B. to pay his debt to C. 


and B. promiſe, if he will come at another tho 
day, to pay it. 1 Com. Dig. 155. The lat dee 
. Caſe is from Dyer. Very antient. In the þ 
preſent times a plaintiff would declare againſt rent 


B. for money had and received to his ule. 


IH. When an Aſſumpſit lies though there bt 
another Remedy. 


An aſſumpſit lies, though there be another 
remedy ; as, debt. So it lies upon an ex- 
preſs promiſe to pay. a debt upon ſpecialty, 
upon a new conſideration as, in confidera- 
tion of forbearance, &c. In confideration 
the plaintiff will ſhew the deed by which it 
appears to be due. So it lies for rent upon 
an expreſs promiſe ; for it appears, that the 
defendant intended to give the plaintiff 1 
double remedy. And this, after an aſſigu- 
ment of the leaſe, and an acceptance of rent 
from the aſſignee. And after verdict, an ex- 
preſs promile ſhall be intended. 

So it lies for the value of a houſe hired 


without an expreſs promiſe. 1 Com. Dig: l 
155. aſſu 

The doubt whether action on the caſe will N mil 
lie for rent, is removed by the fat. 11 G. 2 ann 
c. 19. /ec. 14. which gives ſuch action, where {Wi teal 
the demiſe is not by deed. B 

It lies upon a-promiſe made to the huſband, 30e 
after the death of his wife, for the arrears 0! W455 
a rent charge, which the wife had for her life, 5e 
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in conſideration that the rent was behind, 

though the rent-charge was created by 

A | 

| But an aſ/umpjit does not lie generally for 

rent reſerved upon a leale. 1 Com, Dig, 

WG 

= In conſideration of money received, A. 
gas a note to transfer ſtock to B. which he 

3: WS afterwards refuſes to do, B. may bring a/- 

unpfit, or action for non- performance of the 


f 


le 


che money paid, or leſs, if the price of ſtock 


is fallen before the transfer day. 2 Burrow. 
„loo. A makes notes to B. who indorſes to 
-C. who ſigns an agreement that B. ſhall not 


on be liable; yet (ues him, and recovers in the 
it Court of Conſcience, becauſe the commiſſion- 
on ers thought they could not judge of this a- 
ereement; B. may elect to waive his de- 
mand on the indemnity, and bring aſumpſit 
W for money received to his uſe. id. 


IV. At what Time an Afumpſit lies. 


If a promiſe be to pay at ſeveral days, an 
E: aſumpfit lies after the firſt day. So if a pro- 
f mile be to pay at Michaelmas, and Lady day, 
annually, Sc. an aſſumpfit lies after each 


But if the promiſe be to pay for an houſe 
; 30 5. annually, an aſſumpſit does no lie for 
5 1 for a year and an half, 1 Com. Dig. 
BY 
4 By 


agreement; if the firſt, he can only recover 
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By the at. 21 Fac. c. 16. All actions of 
account, and on the caſe, other than accounts 
concerning the trade of merchandize between 

- merchant and merchant, their factors, or ſer- 
vants, ſhall be commenced within fix year 
next after the cauſe of ſuch actions, and not 
after; provided, if in any ſuch action judg- 
ment be reverſed, or after verdict arreſted, 
or the defendant be outlawed and reverſe it, 
the plaintiff may commence a new action in 
a year after ſuch reverſal, or arreſt of judy: 
ment. 

An action upon the caſe does not lie aftet 
ſix years, though it concerns merchants ac- 
counts ; for the exception goes only to ac- 
tions of account. A fortiori it lies not upon 
an inſimul computaſſet ; for the exception doe 
not relate to accounts ſtated, but only to ac- 
counts current. So an af/umpfit does not lie 
after ſix years upon a bill of exchange. 2 

By ſection 7. of this ſtatute it is provided 
that if any perſons intitled to ſuch actions, 
be at the time, within the age of 21, fem: 
covert, non compos mentis, impriſoned, or be- 
yond the ſeas, they ſhall be at liberty to bring 
their actions in 6 years after, being of full age, 
diſcovert, of ſane memory, at large, or rt 
turned from beyond ſeas, 


Woot 


8 5. By whom an Action of Aſſumffit ſhall be 


brought. 


An ad ion of aſumpſit may be brought by 
nim to whom the pramiſe was made, though 
te benefit accrues to another; as if a man 
WE promiſe A. in conſideration he will marry his 
aasoghter, that he will pay for him, to J. S. 
to whom he is indebted 100 J. and A. mar- 
. MErics her; he may have the action. Cro. Eliz. 
807. 
7 by the fat. of 27 Car. 2. c. 3. ſuch pro- 
-gniſe muſt be in writing. | 
So the executor or adminiſtrator of him 
eo whom the promiſe was made, may have 
he action, though the benefit accrues to ano- 
ber. So it may be brought by him to whom 
he benefit accrues; as if a promiſe be to a 
ene covert; the huſband alone may have the 
WE&Ction, and declare of a promiſe to himſelf. 
Dr the huſband and wife may join, at the 
legion of the huſband. 1 Com. Dig. 156. 
= 50 upon a promiſe to a father that if his 
aughter ſhould marry the defendant's ſon, 
e would give her 1000 J. She (joined with 
er huſband) may have the action, for ſhe 
Ws the meritorious cauſe. 1 Vent. 118. Upon 
W promiſe to B. to pay 20/. to an infant, at 
Pis full age; and to educate him in the mean 
ume, in conſideration of the like ſum given 
Wy A. the infant's uncle, to the defendant, 
Wic infant ſhall have the action. 1 Roll. Abr. 
31. J. 35. 
Vor. I. 1 If 
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If money be given to A. to deliver to B. 
B. may have the action. If a man promiſe 
my attorney, or ſervant, to pay upon for- 

- bearance, to which I afterwards agree, I may 
have the action. If an heir promiſe his fa- 
ther who intends to cut down timber, for the 
portion of his daughter, to pay fo much for 
her portion, if he will not cut it, the daugh- 
ter ſhall have an a/xmp/i# againſt the heir. 

It a promile be to A. upon payment of Fol. 
to re-aJure land to B. the aſſump/it may be 
by B. If a promiſe be in conſideration of 104, 
given by A. and B. toreturn the. beaſts of A. 
and the beaſts of B. they ſhall join, though 
their property was ſeveral ; for the promile 
was to them jointly. 

But, where a promiſe is made to A. to de- 
liver goods to B. they cannot both join. 

The heir of him to whom the promite was 
made, ſhalt not have an aſſumpſit. If an af 
fumpfit is brought, it muſt be by the perſonal 
cepreſentative. 1 Com. Dig. 1 56, 7. 


FI. When an Aſumpſit does not lie. 


1, Upon an Undertaking by Deed. 


An aſſumpſit does not lie, if the promile 
be by deed ; for in ſuch caſe covenant lies. 
Although it beat the endof a releaſe, aſſump} 
will not lie. So, it does not lie upon a pro- 
miſe to pay a bond, without a new conſideri- 
tion; for he may have an action upon ths 


ſpecialty, 1 Cem. Dig. 157. 1 
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If plaintiff declare upon a ſpecial agree- 
ment, and alſo an indebitatus afſumpht, if he 
enters into proof of the agreement, and fails, 
he cannot go on the afſumppt. Stra. 643. 
But if at the trial, it is found there is not ſuf- 
fcient proof of the agreement, he may avoid 
Wentering into proof of it, waive the agree- 
ment, and proceed upon the gſſumpſit. 

W 1f a deputy covenants under hand and ſeal 
to account for fees, and afterwards new fees 
ate created, af/umpfit does not lie, but cove- 
ant, Stra. 1027. 


2. Ujon a Caſual Speaking. 
= 4/ump/prt does not lie upon a-ſpeech in diſ- 


ourle; as, if a man in diſcourſe ſay, that he 
ill give ſo much money with his daughter 
Wn marriage: For the agreement muſt be 
Womplete upon which an af/umpft will lie. 
Com. Dig. 157. 


A >. When it does not lie without a Memoraudum 
in W riting. 


W By the „at. 29 Car. 2. c. 3. (commonly 
led the ſtatute of frauds and perjuries), 
action ſhall be brought to charge an exe- 
We for, or adminiſtrator, on any ſpecial pro- 
iſe to anſwer damages out of his own eſtate, 
o charge a defendant on a ſpecial promiſe 
the debt, default, or miſcarriage of ano- 
er, or to charge any perſon upon any agree- 
eat in conſideration of marriage, or upon 
contract, or ſale of lands, or tenements, 
I 2 or 
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or any intereſt in, or concerning them, 
or upon any agreement not to be performed 
within the ſpace of one year; unleſs the? 
agreement, or ſome memorandum, or nate 
thereof be in writing, and ſigned by the 
party, or by ſome other perſon by. him lay- 
ful'y authoriſed, 
I think it neceſſary here to obſerve, that 
mutual promiſes of marriage, upon requeſt, 
or within a year, are not within this ſtatute; 
that a promiſe to pay the debt of another 
if there is not ſome conſideration, amount 
to a nudum actum, and though in writing, i 
void in law. And that in any of the caſa 
mentioned in the above clauſe of the ſtatut: 
where there is a written promiſe, or ayret- 
ii ment, a plaintiff need not, in his declaration 
110 alledge it to be in writing, but he muſt pro 
1 | it upon the trial, and after verdict, it (hal 
15 be intended ſuch proof was given. 
| It is alſo to be obſerved that an action, 2. 
nn ter the ſtatute, was good, upon a promile be- 
| | fore, though not in writing. 1 Com. Di 
1 „ | 
40:4 By the fame ſtatute, no contraCt for the 
11 fale of goods, for the price of 10 J. or up 
14 wards, ſhall be good, except the buyer 2 
1 cept, and actually receive part of the good 
14 fold, or give earneſt, or ſome note or mem 
"8.4 randum in writing of the bargain, be made 
1 and ſigned by the parties, or their agen 
184 lawfully authoriſed. = 
| A letter written by a man is a ſufficiea 
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memorandum, that he promiſes the thing cou 
14 tained in his letter. Though he goes by : 
4 =o 


1 

from his letter, and afterwards agrees to it. 
If the defendant plead an accord to accept 
payment by another, in ſatisfaction, he muſt 
Ws hew that the promiſe of payment was in 
« WS writing ; otherwiſe it is not a bar. If a pro- 
WS miſe be to pay 320 J. part her own debt, and 
part being the debt of her late huſband, an 
aſſumpſit does not lie without a memorandum 
in writing; for the promiſe is entire, and the 
W plaintiff ſhall recover the whole or nothing. 
WT Though it be found by a ſpecial verdict, that 
me part due from the huſband was paid by 
i the wife before the action brought. So, if 
an agreement be to aſſign a term for years, 
as well as where it is for an intereſt created 
ee novo. So, if there be a contract with A. 
W for goods, and B, undertakes that A. ſhall 
pay. B. ſhall not be charged for the debt 
vwithout writing. So, if a man let out an 
horſe to A. upon an undertaking by B. that 
A. ſhall re-deliver it, B. ſhall not be charged 


a'- 
be without writing; for he is charged for 


the default of A. Yet if A. be ſued for 
Ws 2ppearing for B. without warrant, and he 


the promiſe 10 J. for forbearance of the ſuit, a 
up / nemorandum 1s not neceſſary; for it is not a 
r a WE promile for the debt of B. but for a demand 
roo againſt himſelf. 1 Com. Dig. 157, 8. 

ren A promiſe by defendant to pay plaintiff fo 
nad, much if he would procure a marriage be- 


Wy tween defendant and A. S. need not be in 
WT writing, though the marriage does not take 
effect within a year, as it might have been 
? within a year; the promiſe depends upon a 
WT contingency, and is not within the ſtatute. 
13 Sin. 
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Sin. 326. But, as marriage brokage is nat 
favoured, but diſcountenanced in equity, 
a gratuity given for the procurement of a 
marriage, has been decreed to be refunded, 
2 Vern, 392. I conceive the courts of lay 
would not now. entertain ſuch an action, 
However the law in the foregoing calc, i; 
worthy obſervation, as it ſhews that a pro- 
miſe depending on a contingency, which does 
not happen within a year, but which may 
happen withih that time, though not in writ, 
ing, is good, A promile to pay upon the 
return of a ſhip, being contingent, need not 
be in writing. 1 Salk. 280. | 
A wager reſpecting marriage, is not within 
the ſtatute, if it does not appear by the tenor 
of the agreement, that it was to be perform- 
ed, after the year. As where defendant pro- 
miſed for one guinea to give the plaintiff fe 
many on the day of his marriage. Sin. 353, 
If B. ſays deliver ſuch goods to A. (or le 
A. have ſuch goods) and I will pay you, the 
promiſe need not be in writing; for B. i. 
charged as the original debtor, | So, if A, 
upon the ſale of an horſe, promiſe, that if the 
buyer do not like him upon returning the i 
horſe to B. B. will repay him, otherwiſe A.M 
will, A. is the debtor, So, if A. ſay, my 
brother ſhall pay, &c. A. is the original debt. 
or. Or my brother ſhall not leave the kings 
dom till he pay, Cc. 1 Com. Dig. 138. 
Parol promiſe of marriage, at p/aintif 
father's death, is notwithin the af, of frauds, 
and is good to maintain an action for dame 
ges. Stra. 34. Nor a promiſe by a third 
| | perſon, 
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perſon, preſent in court, to pay plaintiff 50 J. 
for damages, and alſo the coſts, in an action 
for an afl.ult and battery, if he would with- 
draw his record. 1 if. 305. | 

But if A. brings a ſuit againſt B. and ſtays 
it on the promiſe of C. to pay him the mo- 
ney due by B. A. cannot maintain M umpſit 
without a note in writing, becauſe the origi- 
nal debt ſtill ſubſiſts. | 

In ſuch caſes; the great queſtion is, whe- 
ther there is, or is not a ew conſideration. 
The flat. was not meant to prevent direct un- 
dertakings, but only collateral ones for the 
debt, default or miſcarriage of others. This 
lubject is fully diſcuſſed in the caſe of Wil- 
liams v. Leaper. 2 Wilſ. 308. 

The plaintiff diſtrained Tay/or his tenant, 


bor arrears of rent, on the morning of the 


day, whereon the defendant, as a broker em- 
ployed by Taylor's creditors, to whom Taylor 
bad conveyed his property, was about to ſell 
WT the goods. Leper having notice of the plain- 


W tift's intention to diſtrain, promiſed to pay 


him the arrears of rent zf be would de/ift from 
4 /iraming, and he did deſiſt, and adjudged 
this parol promiſe. good, and not within the 
ſtatute. | ; 
= 4 parol promiſe to leave plaintiff a legacy 
ia conſideration of ſervice Zo be performed, is 
not within the ſtatute. 3 Burr. 1278. So, 
buying and ſelling at auctions is not within 
the ſtatute of frauds. The auctioneers ſetting 
Jon the price, buyer's name, Ec. is ſuffi- 
cient, 3 Burr. 1921. | 
14 4. An 
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4. An Aſumpfit does not he for an unlaufil 
5 Thing. 


As, to give money for a preſentation to a 
donative ; for that is ſimony. To return 
part of a portion which ſhe had upon her 
marriage; for that is a fraud upon the huſ- 
band. So, it does not lie upon a promiſe by 
an under-ſheriff, to procure an inquiſition to 
be found for goods upon an elegit; for it is 
contrary to his office, who ought to return 
an indifferent jury, and not procure any in- 
quiſition. Nor, upon a promiſe to pay ſo 
much for maintaining ſeveral ſuits for him, 
over and above his expences ; for that wil 
be maintenance. Nor, upon a promiſe to 
permit his recovery of the plaintiff's good; 
in the poſſeſſion of A. in a ſuit commenced 
by the defendant in the name of B. Not, 
to give 40s. if he did not beat A. out of ſuch 
a cloſe. 

And if a promiſe be to do two things, and 
the one is unlawful, it is void for the whole. 

But, a promiſe to pay intereſt is lawful, i 
it do not exceed the rate allowed by tat. 
1 Com, Dig. 159. 

Several ſtatutes have been made to regulate 
the intereſt of money ; the laſt was the 12th 
of Ann. St. 2. c. 16. which fixed it at { 
per cent. 

A promiſe to abſtain from the exerciſe ol 
his trade, in ſuch a town, upon conſideration 
of ſo much money for his ſhop, or upon the 

marriage 
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marriage of his daughter, or the like conſide- 
ration, is good. So to fave harmleſs, an un- 
Ws dcr-ſherift, if he makes ſuch a one his ſpe- 


cial bailiff. So, a mutual promiſe of marri- 
age is lawful ; for it is not an act merely ſpi- 


n ritual. So, a promiſe in confideration of diſ- 
r charging him from his promiſe of marriage. 
. So the man may have an aſ/umpſit upon a mu- 
J] tual promiſe of marriage, as well as the wo- 
to man. But in this action, a tender of the 


WS plaintiff to be married, muſt be averred. 1 
= Com. Dig. 159. 


5. Aſumpſit does not lie without a Conſid:ra- 


f10Nn, 


As, if a man without any thing more, pro- 


to 
od miſe to build an houſe for another, for that is 
cel WY nudum pactum. So, in conſideration of friend- 


Wy ſhip, or affection, &c. 1 Com. Dig. 159. 

= A/ump/it does not lie for 8 J. betted againſt 
14 /. at an horſe race, for the 1 ; J. could not 
be recovered, as contrary to the fat. g Ann. 
Wc. 14. 2 Vilſ. zog. But it is not neceſſary 
in the declaration to ſhew the conſideration, 
Wit it is neceſſarily implied; thus in an action 
for a port duty it need not ſet out any, for 
making the port is a conſideration. 3 Burr. 
W 1402. 


: 6. Aſumpfit does not lie if the Conſideration be 
= executed, Vide ante Div. II. No. 12. 


: It does not lie if the conſideration be totally 
executed; as, in conſideration the plaintiff 


4 had 
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had bailed in time paſt, the defendant's ſervant, 
Or, expended money about his affairs, with. 
out ſay ing, at hit regueſt. Or, expended mo- 
ney for the defence of his term now expired. 
Or, had paid a debt at the day when due. Ot 
diſburſed money for his uſe, without ſaying 
at his requeſi. 1 Com. Dig. 159, 60. 

I muſt here obſerve that the regueſt, muſt 
be proved. For if any one expend money, 
in the cure, funeral, Sc. of a child, upon x 
ſuppoſition that a parent will pay, an ation 
cannot be maintained againſt the parent, un- 
leſs a requeſt can be proved. 

An af/umpfit does not lie, or rather, the ac- 
tion cannot be ſupported, if a confideration 
be alledged to be executory, and the jury, 
upon non aſſumpit find it to be executed; } 
Lezn. 98. | 

Aſſumpfit does not lie for work and labour 
done by the plaintiff for the defendant, un: 
leſs it be laid to be done, af bis reque) 
Stra. 933. | 


7. 4 fſum'fit dies not lie if the Conſideration it 


unlawful. 


As, in confideration that an under-ſherift 
ſhall have ſo much for the execution of pto- 
ceſs ; for it is the duty of his office. Tho 
it be only his due fees, if it be not ſo expteſ- 
ed, and if they are offered by a ſtrange. 
Otherwiſe, if offered by the party, who lv 
the proceſs. So, a promiſe to indemnify a 
under-ſheriff, if he makes execution up 


ſuch goods, is unlawful ; for he ought 4 
; | take 
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take notice of the goods of the party at his 
peril. 1 Com. Dig, 160. 
But where there is reaſonable ground to 
ſuppoſe that the goods are the property of 
the defendant, and that another claims under 
a fraudulent title, to prevent the goods from 
being taken in execution, it is every day's 
practice to give the ſheriff an indemnity, to 
induce him to levy. and ſell, and leave the 
party claiming, to bring an action, for the 
purpoſe of trying the right. | 

A promiſe to indemnify an officer, who 
We dclivered the defendant goods attached, be- 
. WS fore judgment, bath been adjudged unlawful. 

W So, in conſideration, that an attorney will en- 

W ter ſatisfaction upon a judgment in a cauſe, 
W in which he was attorney; for, after judg- 
ment his warrant is determined, and he cane 
not do it without the licence of his client. 
la conſideration that he will not give his teſ- 
W timony in fuch a cauſe, So that he will pro- 
core him to be preſented to ſuch a benefice ; 
bor it is ſimony. Vide ante Div. VI, No. 4. 
hat plaintiff will diſcharge the defendant, 
W {rom a debt due to the plaintiff's maſter. 
but a promile to a ſheriff to pay the debt, 
Wit he will reſtore the goods taken in execu- 
tion, is good ; for it is no more than the ſale 
of the goods. Or to ſave him harmleſs, if 
Ihe permits the priſoner to ſtay at his houſe 
until ſuch a day. 
If a promiſe be in conſideration of two 
things, and one of them is unlawful, it is 
void for the whole. 1 Com. Dig. 160. Vide 
ente, Div. II. No. 13. Div. FL. Na. 4. 
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* Aſumpfit to pay plaintiff 27. per cent, ty 


procure a 'purchaſer of defendant's place in 
the Cuſtoms, is bad, and within the Haz. ; 


and 6 Ed. 6. c. 16.2 Wilſ. 113. So, to py 


plaintiff (a bailiff) ſix guineas, in conſidera. 
tion that he will accept defendant and ano. 
ther as bail for a priſoner. 2 Burr. 924. 


8, Aſumpfit does not lie if the Conſiders: 


tion is not, beneficial to the Defendant, nn 
detrimental to the Plaintiff. 


If the conſideration be not beneficial uv 


the defendant, nor gives any trouble, or pro- 
duces any detriment to the plaintiff, aun 
Fit does not lie; as in conſideration that he 
is adminiſtrator, and hath aſſets; for he woull 


be charged de bonis propriis, without any a-. 


vantage to himſelf. Or, in confideration d 
forbearance, when he was not chargeable; 
as if an executor has not aſſets. Sed qu. Or, 
by an heir, who hath not aſſets. 1 Con. 
Dig. 160. Sed qu. 

In the caſe of Rann and another, executori 
of Mary Hughes. v. Hughes B. R. Hill. 146 


3. The! declaration ſtated a ſubmiſſion 9 3 


plaintiff's teſtator, and defendant's intel: 
tate to arbitration : an award of 983 J. 24 
2 with intereſt Ce. in favour of the forme, 
of which the latter had notice, and died in- 
teſtate, poſſeſſed of effects to @ large amoui. 
That adminiſtration thereof was granted !0 
defendant, by virtue whereof ſhe pol 
ſeſled herſelf of the goods. That plaintif' 


teſtator made her will, appointed plaintiff 


execute 


tk ms? 


executors and died. That the ſum awarded 
at the death of plaintiff's teſtator was in arrear 
by reaſon of which defendant as adminiſtra- 
trix became liable to pay it to plaintiffs as 
ſuch executors, and being ſo liable, defend- 
ant in conſideration thereof promiſed pay- 
ment. There were other counts charging 
defendant as adminiſiratrix but thoſe were 
by the verdict rendered immaterial. 
Defendant pleaded, 


iſt, Non aſſumpſit. 
5 2d. Plene adminiſtravit. 
| to 3d. An outſtanding bond, and plene admi- 
to: 1:/travit preter 5 l. 
„. Plaintiffs replied and took iſſues on theſe 
be pleas. 
ld , The cauſe was tried at the fittings after 


Trin. term 1774, and verdict for plaintiffs 
on the firſt count, 483 J. damages, and 40. 
a colts. The jury alſo found that defend- 
ant had 7ully adminiſtered the effects of her 
© inteſtate, 

Mich. term, 1774. Motion to ſet aſide the 
verdict, and that a new trial might be had, 
On argument the court were unanimous in 
WT favour of the verdict: Whereupon in Eafter 
term, 1775, plaintiffs obtained judgment, 
and in the ſame term defendant brought a 
8 writ of error in the Exchequer chamber, 
aud aſſigned for error That defendant was 
A  mplcadedas the adminiſtratrix, yet that judg- 
ment was given againſt her generally, and 
vithout any regard to her having goods, c. 
ef her inteſtate in her hands to be admini- 
ö ſtered, 
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ered, Sc. And the judgment of B. . 
was reverſed. FI SO 
 Aﬀterwards in Mich. term 1776, this judg- 
ment of reverſal was on error in parliament 
affirmed. The ground whereof was, ** that 
it did not appear in the declaration, that the 
defendant had aſſets of John Hughes, ſuth- 
cient to pay all his debts,” 

If an heir promiſe, in conſideration of the 
_ forbearance of a ſuit in chancery, to which 
he was not liable, the conſideration is not 
ſufficient to ſupport an 2a//umpfit. So, if a 
woman, upon the ſame conſideration, pro- 
miſe payment of a debt of her late huſband's, 
though ſhe hath: goods in her hands; for'they 
may be paraphernalia, Or, a debt due to a 
ſurety for her huſband. Or, a debt due 
from her ſon during his infancy. Or, an 
executor promiſe, upon forbearance of a debt 
contracted by his teſtator, when he was an 
infant. So if an infant at full age, in confi- 
deration of forbearance, promiſe payment of 
money borrowed by him in his infancy, 1 
Com. Dig. 16r. | 

Ia the Taft cafe there are authorities fro 

and con. But I conceive a promiſe to pay, 
# juſt debt, after the party is of full age, will 
be binding upon him, even without a confi 
deration of forbearance ; and it is now every 
day's practice in pleading, to reply to a plea 
of infancy, that the defendant promiſed after 
he was of full age. 

If an infant promiſe in conſideration of 
forbearance of a ſuit againſt him upon a bond, 


an afſamp/it will not lie. 1 Com. Dig. 161. 
| | In 


6 


ebted to the debtor. 
W:yment to an aſſignee, in conſideration that 


(7181 
In this caſe there are authorities pro and 
on, but I am inclined to think the doctrine 


laid down by the Ch. Baron is right. A 
W-zco! promiſe may affirm a parol promiſer, 
ut qu. if it will a bond ? 


If a huſband, after the death of his wife 
romiſe to pay a debt due from the wife, be- 
ore coverture, af/umpfit does not lie. So, 
f 2 man, in confideration of forbearance, 


Wromiſe payment of a debt of an inteftate, 


hough he afterwards takes out adminiſtra- 


; ion; for he was not liable at the time of 
Dhe promiſe. 


Or, promiſe payment to the 
ſſignee of a debt, if he has not a letter of 
ttorney to ſue, or releaſe; for the property 
emains in the aſſignor. Or, promiſe pay- 


ont to the aſſignor, after an aſſignment to 
be king, for the king may ſue. 
Wniſc payment to one, who has a note from a 
ebtor to receive the money of the defendant; 


Or, pro- 
nleſs it appear, that the defendant was in- 
So if a man promiſe 


e will accept him for his debtor. Or, pro- 
iſe payment of a debt due to A. to whom 


Doe plaintiff's wife was executrix; if it 
Joes not appear, that his wife is alive. Or 
oney which he himſelf owes. Vide 1 Com. 
g. 161. 


do if a feme executrix ſettle an account 
ith A. for a debt of her huſband's, and a bal- 
nce being due to A. ſhe promiſe payment. 


ifa man promiſe in conſideration of re- 
aqaiſhing an aſſumęſit which was void. 


r, in conſideration of a diſcharge, if an ar- 
2 rett. 
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reſt was tortious, In conſideration that the 
plaintiff had done many ſervices for the de. 
fendant, without ſaying what. So, if he pro- 
miſe in conſideration of a leaſe at will; for 
he may determine it at his pleaſure. In con. 
ſideration of a ſurrender of a leaſe at will; 
for the leflor might determine it, unlcſ 
there was a doubt whether it was a leaſe at 
will, or for years. So, if a woman promiſe 
in conſideration that he will let her take out 
adminiſtration to her huſband ; for ſhe is in- 
titled to it. So, if a man promiſe in conſi- 
deration that goods are delivered to him, to 
re-deliver them ; for the bare cuſtody are 
more a charge than a benefit. If the confi 
deration be void, the defendant may demur 
to the declaration. 1 Com. Dig. 161, 2. 

And demurring is the moſt eligible mode 
of putting an end to the ſuit, as being much 
leſs expenſive than a trial ; and ſhould the 
court adjudge the conſideration gocd, the 
. defendant, if he chooſes to try the cauſe, 
(having merits) he will be permitted on pay- 
ment of coſts of demurrer, to withdraw it 
and plead. 

A ſtranger to the conſideration cannot 
maintain an action. Stra. 592. 


I. How an Aſſumpſit may be diſcharged. 


If a man make a promiſe, he to whom it 
was made, may, before a breach, diſcharge it 
by parol. So, after part performed, he, to 
whom the promiſe was made, may diſcharge 
the reſidue by parol. So, a ſubſequent in- 

conſiſtent 


W.8 


conſiſtent promiſe between the ſame par- 
ties, diſcharges the precedent; as if A. pro- 
miſe to marry B. within Z7hbree months, and 
afterwards make a promiſe to marry her 
within four months. Otherwiſe, if the laſt 
time had been within free months. So, if 
upon a loan, a man. promiſe the re- delivery 
of the thing, and afterwards a ſtranger who 
hath the property, by force, without his con- 
ſent, takes it out of bis poſſeſſion, whereby 
he cannot re-deliver it; this taking is 944. 
an eviction, and diſcharges the promiſe. 80 
if an horſe was lent, which, before the re-de- 
livery, dies, 
But, after performance, or after breach of 
a promiſe, a diſcharge by him to whom the 
promiſe was made, is not good without deed, 
| or other conſideration. As, if one promiſe 
41, to another, if he goes to London, and 
ſearches for a will, and he goes and makes 
ſearch on the 15th of April an agree- 
ment between him and the defendant 
the 26th April, that he ſhall not make 
the ſearch, nor have the 47. is not ſuf- 
cient, If he promiſe to deliver an horſe 
or give 5 J. upon requeſt, a diſcharge after 
equeſt is not ſufficient. So, upon a promiſe. 
for finiſhing ſuch a buſineis of the defend- 
ant, if after labour in it, by the plaintiff, 
and before concluſion, he countermands him, 
that does not diſcharge his promiſe, but the 
Plaintiff ſhall recover, as if he h.d not been 
countermanded before the finiſhing of the 
affair. So a diſcharge, or countermand, by 
parol, by him who made the promiſe, before 
Yor, I; R. any 
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any breach or performance, is not good. 
Vide 1 Com. Dig. 162. Alſo 4 Mod. 2 50. 

But an accord to deliver money, in ſatis- 
faction for an horſe, or collateral thing due 
by contract, or aſſumpſit without deed, i; 
good. 9 Co. 79. 6. Or to deliver an hors, 
Sc. in ſatisfaction of money to the party 
himſelf. Co. Lit. 212. Though the con- 
dition be that A. ſhall pay the money to the 
party. Co. Lit. 212. 6. 

To plead exoneravit generally, will not do, 
for the party muſt ſhew how he was dil. 
charged. Stra. 422. 

In tuch caſes as we have laſt been treat. 


Fm 


ing of, an attorney would do very right t It 
procure a releaſe for his client. There int 
not any difficulty in pleading that. Jays 


Vin. 
Wthat t 
Yayiny 
anten, 
| ion C 


VIII. The Procecdings upon an Afſumfjit. 


1. Original. 


Werto( 

By the Hat. 19 H. 7. c. 9. like proceli Netto 
fhall be in actions upon the caſe in B. ion 
& C. B. as in treſpaſs and debt. And there- WW?) © 
fore in C. B. (and likewiſe in B. R. when i if) i 
the proceeding there is by original) the procels Henda. 
muſt be attachment, diſtrefs, and ſo to out- obo p 
lawry, if the defendant does not appear. | the de 
The proceeding by original being expen* unt 
five, the Court of King's Bench ditcourage! mitt. 
the proceeding in that manner, for recover} He, if 
of ſmall ſums, and therefore, unlefs the debt {iſe<dtec 
amounts to 50 J. at leaſt, will not alloy 4e fend 


plainti 
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| plaintiff more coſts, than if he had prg+ 
Wcecded by 1 of Middleſex, or latitat. Vide 
Woo, Div. 3. 


2. Declaration. 

In what county aſſumpſit ſhall be brought, 
Vide ante, ation. Div. XII. No. 11, 12. 
Diſtinct matters ſhall not be joined with 
aſſumpfit in the ſame declaration. Vide ante 
Eo. Div. VI. 


3» The Declaration muſt be certain, 


lf it does not ſhew the plaintiff or defend- 
Wnt ceriainly it is bad, If the declaration 
lays that the defendant would pay, without 
aying that he under 00k, it is bad. But if it ſays 
What the defendant undertook to pay, without 
laying to whom, it is good; for it ſhall be 
Wntended to him from whom the conſidera- 
Won comes, If it ſay, that whereas he un- 
ertook, without ſaying directly, that he un- 
ertook, it will be well. So, if the decla- 
ation ſays, that the defendant undertook to 
pay to the ſaid defendant (inſtead of the plan- 
Wilt) it is good. So, if the name of the de- 
ſendant be omitted, ſo that it does not appear 
pbo promiſed ; for it ſhall be intended that 
he defendant promiſed. So if in the ſecond 


en: ount the name of the defendant be totally 
ages Pmitted; for that is coupled with the firſt, 


do, if it be ſaid, that the defendan: being in- 
lebted for money received to the ule of the 
lefendant (for the plaintiff) it is good after 
2 verdict, 


„ 


verdict. So, if it be ſaid, that the plaintif 


promited (where it ſhould be the defendant) 
thall be aided after verdict, as a miſtake of the 
clerk, where the plaintiff and defendan 
were well named before. 1 Com. Dig. 16, 

By the „at. 16 and 17 Car. 2. c. 8. Afer 
verdict, no judgment ſhall be ſtaid or reverſ: 
for miſtaking of the Chriſtian or ſurname d 
the plaintiff or defendant in any declaration, 
Sc. where the right name, or furname, i 
the ſame, or any preceding record, ' writ 
plaint, or roll, is once truly alledged. 

Here I cannot avoid obſerving how much 
more eligible it is, to proceed by Sill of Mi. 
dleſex, or latitat, than by original, for ſup- 
poſing ſuch a miſtake in the original, which 
the declaration muſt always follow, the or- 
ginal cannot be amended, nor the declars 
ration; whereas if the proceeding be 9 
common proceſs, a right bill may be filed 
even after verdict, whereby the declaration 
may be aided or amended. 


By virtue of this fat. if the plaintiff x 


named for the defendant, or è contra, it (hal 
be amended after verdict. 1 Sid. 306. Bit 
vide the preceding obſervation. 


A declaration in afſumpfit muſt ſhew th: 


time and place of the promiſe. Or raths 
alledge a t me and place, though neither & 
true, as the plaintiff may lay the venue il 
aſſumpfit in what county, &c. he pleaſes, an 
try the cauſe there, unleſs the venue is chang 
ed upon the application of the defendant. 


The declaration muſt ſhew that the un 


dertaking was certain, Yide ante Div. + 


b 


3 l 


No. 3. Vet, if it be aſcertained by an aver - 
ment it is ſufficient; as a promiſe to pay as 
much as he ſhould deſerve, with an aver- 
ment that he deſerved ſo much, is good. 
Vide ante Div. J. No. 4. To pay as much 
as he ſhould expend for officers, with an 
averment, that he expended ſo much for 
them. So, it mult ſhew the certain cauſe 
of the debt, for which the defendant made 
the promiſe ; and therefore, indebitatus aſ- 
ſumpft, for money before then due, is not 
ſufficient without ſaying, for what cauſe due. 
So, it is not ſufficient to ſay that he ought to 
pay according to an agreement between 
them ; for perhaps the agreement was by 
deed, bond, &c. | 

But, for wares ſold, money received to his 
uſe, Sc. without ſaying for what wares in 
particular, &c. is ſufficient. So, for diet for 
divers months, without ſaying, how many, 
is ſufficient. So for work and labour done 
and performed, in and about the buſineſs of 
the defendant, So if it be indebitatus for ſa- 
lary ; for premium, upon a policy of ſuch a 
ſhip, &c. it is ſufficient without ſaying how 
much, | 

For goods ſold to the wife, for the uſe of 
the huſband. So, if the action is founded 
upon another conſideration, as forbearance, 
&c. there is no need to ſhew the cauſe of the 
debt. 1 Com. Dig. 164, who cites many 
authorities, and therefore I fear to call the 
doctrine in queſtion, eſpecially as his own 
authority is very great. But, as I have al- 
ready ſtated various inſtances, where for- 


5 bearance 
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bearance alone, is not a ſufficient conſiden. 
tion (eſpecially in cafes where money claime{ 


was not either legally due, or recoverable hy de 
law) the ſafeſt method will be to ſtate the 
Cauſe of the debt, and then if any ſuch ob. not 
jection lies to it, the queſtion may be deter. ter, 
mined upon demurrer, without the expo it { 
of a trial. ( 
An zndebitatys for tithes, for eden for ei 
labour, Sc. is ſufficient. So, in an ny de 
computaſſet for money due from the defend. for 
ant to the plaimiff, it is ſufficient without he | 
ſaying, for vat cauſe aue. Hob. 88. 2 Cn, aft 
602. But then the declaration ſtates that 
upon ſuch account the defendant was found and 
in atrear to the plaintiff in ſuch a ſum, and 21 
being ſo found in arrear, he, in conſideration anc 
thereof, pramiſed to pay. bad 
A declaration that the defendant promiſe Ii 

to pay his coſts, without ſaying, how much 

be Had expended, is bad. That the plaintiff 

had done many ſervices for the defendant, 
without ſaying what, adjudged bad, even i. 
ter verdict, of | 
| Eo t, in conſideration, that at the * exc 
of the defendant, he had made divers cloaths, Ye 
without ſaying, bat, in particular, is good; thi 
for the defendant knew, they being made at atic 

his requeſt. Or had found victuals for the is 

defendant, his retinue and ſervants, without WW for 
ſaying for whom, or for what time. Or had led 
found neceſſaries in his fickneſs, without Bi pre 
ſhewing what. So, if the words in confider- Bf per 
ation, are omitted, where the action is found- Ml cor 


ed upon 4 contract, which imports a conſi 
deration, 


P 


deration. So, if there are ſeveral counts for 
the ſame cauſe, without ſaying, other, it will 
be good, after verdict, 1 Com. Dig. 164, 2 

I am inclined to think the courts would 
not, now, give any countenance to a demur- 
rer, founded upon ſuch an omiſſion, although 
it ſhould be aſſigned for cauſe of demurrer. 

Om an action for meat and drink for a wife 
| living ſeparate from her huſband, they muſt 
be deſcribed as found for the wife, and not 
for the huſband generally. Stra. 127. If 
he undertook to pay, is omitted, it is bad, even 
after verdict. 2 L. Ray. 1516. 

If the declaration is, that the defendant, 
and another made a promiſſory note, it is bad, 
2 L. Ray. 1544. Or that the defendant and 
another, jointly, or ſeverally promiſed, it is 
bad; it ought to be, jointly and ſeverally. 
Ibid. 


4. Other Requiſitet. 


The declaration muſt alledge performance 
of the cauſe, or conſideration of the promiſe, 
| except where there are mutual promiſes. 
Yet where there are mutual promiles, if one 
thing is expreſſed to be done in conſider- 
ation of a thing on the other part, and 
is to be done at a day ſubſequent, per- 
formance of the conſideration muſt be al- 
ledged. Otherwiſe, if it be to be done at a day 
precedent. And it is not ſufficient, that the 
performance be alledged in the words of the 
confideration to be performed, if it be not 

K 4 alſo 
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abſo according to the intent. And it muſſ 1 
ſhew an exact performance. And fo cer. ant 
tainly, that the court may adjudge it to be pay 
well performed. But, if it ſhew a certain 16 
and exact performance, it is ſufficient in ge. | 
neral terms. So the declaration muſt aflign mo 
a breach of the promiſe. And it is ſufficient caſ 
to be aſſigned in the words of the promiſe, if p 
Or, if it varies from the words, if it be pur. trie 
ſuant to the ſenſe and intent of the words, it der 
is good. But if the breach aſſigned is larget for 
or ſhorter than the promiſe, it is bad. 80, to 
the declaration generally ought to aſſign a te- it i 
queſt, and notice. And ought to have: 
good concluſion, But miſcaſting will not 
hurt it. 1 Com. Dig. 165. | 
5. Pleas in Aſumpfit. - 
a 
To a declaration in af/umpfit the gene- me 
ral iſſue is non aſſumpſit, 1. e. that he did not chi 


undertake or promiſe, in manner and form, 
as the plaintiff hath complained againſt him. WF of 
And, if the defendant plead not guilty, it i I} 
bad upon demurrer. But it ſhall be aided | 
after verdict by the far. 32 H. 8. c. 30. Al- err 


ſo vide B. R. H. 173. tif 
Although there are ſeveral counts in 2 de! 
affumpfit upon ſeveral promiſes, the defend- WF ve: 


ant may plead non ꝗſſumpſit generally, In: 5 
deed this is the conftant courſe. 


In an action upon the caſe upon afſump- 


! it of the teſtator, if the defendant fay #1 ſta 
l 2 "pſi generally, it ſhall be good after ver- 
dict. 1 Sid. 292 fy 


But 


i 9 IJ 


But to an entire undertaking, the defend- 
ant cannot plead non aſſumpſit to part, and 
payment to the other part. 1 Com. Dig. 
165, 6. | 

if the action of afſump/it is for recovery of 
money owing, the defendant may in ſuch 
caſe, pay what is really due into court, and 
if plaintiff will not accept it in full, but 


tries the cauſe, the defendant may give evi- 


dence of payment under the general iſſue, 
for payment 1s a diſcharge of the promiſe, as 
to the ſum paid, and therefore quoad that, 
it is as If no promiſe had ever been made. 


6. Non Aſumpſit infra ſex Annos. 
By the ſat. 21 Fac. c. 16. All actions 


of account and upon the caſe, &c. other 
than ſuch accounts as concern the trade of 
merchandize between merchant and mer- 
chant, their factors or ſervants, ſhall be 
commenced within fix years after the cauſe 


of action, and not after. Vide ante Div. 


IV. 

Provided if any. judgment be reverſed by 
error, or arreſted after verdict for the plain- 
tiff, or be brought by original, whereon the 
defendant is outlawed, and the outlawry re- 
verſed, the plaintiff may have a new action in 
a year after ſuch reverſal, or arreſt of judg- 


| Ment, and not after. 


With a proviſo as to infants, &c. as before 
ſtated under Div. 1. 


And therefore, if the cauſe of action aroſe 
ix years before, the defendant may plead that 


he 


1 


he did not undertake within ſix yeare, befor, 
ſuing forth the original, or exhibiting the 
bill. This plea admits a cauſe of action be- 
fore the ſix years, therefore the general iſſue 
is commonly pleaded, to put the plaintiff on 
proof of a cauſe of action. 

The plea of the ſtatute of limitations will 
uot avail, if the defendant promiſe within fix 
years, though it be without a new conſider- 
ation. Or, if he acknowledge the debt with. 
in fix years, it is evidence, though it may 
not be concluſive, Or, if he ſay, prove it 
due, and I will pay you, 1 Cam. Dig. 166. 

I conceive if an action of umpfit it 
brought againſt ſeveral, ſome of whom 
plead the fa? a promiſe by one within the 
{ix years is not ſufficient to charge the other 
detendants. Vide 2 Vent. 151. 

The defendant muſt plead the far. other: 
wiſe the plaintiff ſhall recover, though the 
declaration alledge a promiſe ſix years be- 
fore. | 
If a promiſe be ten years before, 70 fu 
upon requeſt, Sc. And the firſt requeſt be 
made within the fix years, the fat, is nota 
good plea ; for the cauſe of action accrued 
upon requeſt, So, where the confideration 
of the aſ/ump/it is executory, the defendant 
ſhould plead that the cauſe of action did 10 
accrue within ſix years, Sc. 1 Com. Dy. 

100, 7. 

If the action is upon a note, or bill of ex- 
change payable at ſome time ſubſequent to 
the date, the plea ſhould be that the cauſe of 
aclien did not accrue within fix years, &,. 


The 
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The fat. it is ſaid, cannot be pleaded, af- 


ter money paid into court. Bunb. 100, But 


] conceive there are ſome caſes where it may. 
As ſuppoſe a demand made for goods ſold, or 
work done, or medicines ſupplied, &c. by 
an apothecary, and- a great part of the bill 
was due above fix years before the action 
brought, and then at the diſtance of ſeve- 
ral years after, and ſhortly before the action, 
a few new zrticles are added. to the bill, that 
may not, by a jury, be couſidered as a running 
continued account, in which caſe I think the 
demand upon the new articles may be paid 
into court, and the general iſſue and the 
hat. pleaded, and the fat. be a bar to the 
old part of the bill. Contra if there is not 
a conſiderable length of time elapſed, between 
the former and the latter part of the bill. 

If a writ is taken out in time, and plain- 
tiff dies, and his executor ſuffers four years 
to elapſe before he proceeds, the ſtat, is a 
good plea. Stra. 907, 

If plaintiff as aſſignee of a bankrupt, de- 
clares that defendant was indebted to the 
bankrupt, and promiſed to the plaintiff, and 
| defendant pleads that the cauſe of action did 
not accrue to the bankrupt within fix years, 
it is ill. Stra. 919. . 
The fat. of limitations may be replied t 
7 plea of ſet- off. Stra. 1271. 


74 Replication 
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7 . Replication to a Plea of the Statute of Li. 


mitations. , 


N To a plea of the fat. the plaintiff may re. 


ply that he or ſhe was an infant, covert, &,. 


when, the cauſe of action accrued, and ſue 
within ſix years after full age, Cc. And 


though in the proviſo for infants, Cc. 179. 
paſs only is mentioned, and not #re/pa/s upun 


_#be caſe, yet all actions upon the caſe, ar 


within the equity of this proviſo. 

And, though the {ix years elapſe during 
the nonage, an infant may ſue afterwards, 
during his infancy, without waiting until 


he is of full age. 1 Com. Dig. 167. 


The plaintiff may reply that the defend- 
ant was out of the realm, and which repli- 


cation is given by the „at. 4 and 5 Ann c 
16. 


But, he cannot reply, that the defendant 
had privilege of parliament. 

The plaintiff may ſay by his replication, 
that he purchaſed another original, upoi 
which the defendant was outlawed, and at: 


ter the outlawry was avoided, and he {ut 


within a year. And this when the outlawr 

is avoided by plea, or reverſed by error. 
Or the plaintiff may reply, that heretofor: 
he obtained a judgment, and that was te 
verſed, and he now ſues within a year aftet 
the reverſal. Or, that he obtained a verdid. 
So an action commenced in an inferior cout, 
which was removed by habeas corpus, 1 
| | | that 


ſox 
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that he had ſued another original, which 
was returned and continued, and that withia 
fix years before that original the defendant 
promiſed. Or, that the plaintiff ſued a /aritar, 
which was continued, and was to the intent 
the plaintiff might declare upon it for the 
ſame cauſe. Or, a writ of privilege conti- 


| nued. 1 Com. Dig. 167. 


So of a bill of Middleſex. 

That he ſued a writ for a battery in Loa- 
don, with intent to declare for treſpaſs, upon 
which the defendant was outlawed, and 
within a year after the reverſal he commenc- 
ed the preſent action for treſpaſs in Middle- 


But, it is ſaid, the plaintiff cannot reply, 
another original ſued by his teſtator, who 
died, and ſo it abated, for that is not within 
the fat. 21 Fac. c. 16. The authorities 
ſeem contrary. Vide 1 Com. Dig. 167. 
According to Salk, 42 5. The plaintiff may 
reply it. Lut. 264 is contra. I am inclin- 
ed to think it may be replied, for the execu- 
tor or adminiſtrator, cannot (according to 6 
Co. 10. 6.) have a writ by Jour nies Accompts, 
to continue the firſt procels ; for the doctrine 


there laid down, is, where the firſt writ 


abates by the death of ale plaintiff, a writ 
by Tournies Accompts, cannot be ſued. If 
there are- two plaintiffs, and one dies, the 
original writ does not abate by virtue of the 


flat. 8 &g WV. z. c. 11. 7. The ſurvivor 


may proceed, 


If 
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If the plaintiff reply an original, it i; 
neceſſary that he alledge it to be returned, or 
the appearanc:s or continuances upon it. 

If upon an aſſumpſit upon an izſimul com- 
putaſſet the ſtat. of limitations be pleaded, 
the plaintiff cannot reply, that it was for an 
account between merchants ; for the excep- 
tion goes only to accounts current, not to 
ſtated accounts. 3 Saund. 127. Vide ante, 
Div. IV. 

The plaintiff may reply generally, (if the 
fats will warrant it) that the defendant un- 
dertook, or that the cauſe of action accrued, 
within fx years. 

Bankruptcy and aſſignment to plaintiff, 
and that the cauſe of action aroſe within fix 
years, before the aſſignment, is not good, 
Stra. 5 56. 

Replication that the plaintiff was beyond 
ſea, is good in an action upon a bill of ex- 
change. Stra. 836. And ſo I conceive in 
any other action ſpecified in the fat. 21 Jac. 
4. 

A bill may be filed againſt an attorney to 
ſave the fiat, of limitations from attaching, 
Doug. 300. 

There may be caſes which fraud will take 


out of the ſtat. of limitations. Doug. 632, 
Which vide. 


g. Pleas 


E 


8. Pleas in Diſcharge. 
1. Tender. 


The defendant may plead matter in excuſe 
or diſcharge: as before a general imparlance 
de may plead a tender, and always ready. 
This plea does not go in bar of the action, 
but of damages. It cannot be pleaded 
after a general imparlance, becaule the plea 
avers that defendant was always from the ten- 
der, ready to pay. The money mult be 
| brought into court, and a profert of it, ſtated 

in the plea. 

Where a tender is pleaded, and the money 
brought into court, and the plaintiff accepts 
it, he cannot afterwards proceed for damages. 
d To a tender after a general imparlance, the 
- WE plaintiff may reply that as an efoppe/. Or, 
n he may demur. Vide 5 Com. Dig. 189, 


227. 
I conceive if defendant pleads a tender 
0 after a general imparlance, the plaintiff may 


— | 
* 


fig judgment by default. 
The manner of pleading a tender in / 
umßſit, where there are ſeveral counts, as 
. now uſed, and which is, in my opinion, the 
| moſt eligible, is to plead as to all the ſeveral 
ſums of money, in the ſeveral counts men- 
tioned, except, ſo much, parcel uf thoſe 
lums, non aſſumpſit, and as to that ſum, re- 
ſidue, &c. a tender, 

After an imparlance had by executor, be 
wall not plead tender by the teſtator, and that 
teſtatot 


c 
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teſtator and executor were and are always 
ready to pay. Fort. 376. _ 

If the tender is one day after the day of 
payment in a promiſſory note, it is not good, 
Fort. . 376. | 
| If tender ante diem exbibitionis bille i; 
pleaded, plaintiff (hall not make up the 
book with the general memorandum, refer. 
ring to the firſt day of term, which was be- 
fore the tender, but with a ſpecial memo» 
randum according to the fact. Stra. 638. 

Tender cannot be pleaded after order for 
time. Barnes 337. Cont. 1 Burr. 59. 

After general imparlance, leave to plead 
tender may be in the firſt four days of next 
term. Barnes 343, 354. 

On want of time for the poſt, declaration 
delivered late, defendant may have leave to 
plead tender, after the four days. Barn: 
3571. 353, 357» 361, 362. | 

So if plaintiff amends bis declaration, de- 
fendant may have leave to plead tender as of 
laſt term, or that plaintiff accept his tender 
of the preſent. Barnes 4 59. 

If tender is pleaded, the placita is no evi- 
dence, but an original muſt be produced, 
Barnes 165. 

A demand of the money, ſubſequent to 
the tender, and a refuſal to pay, will avoid 
the tender, unleſs the demand is made at al 
improper time and place, Gc. As ſuppoit 
the debt a large ſum, and demand made aftet 
tender, when the debtor is met accidentally 
from home, and ſo circumſtanced that it! 
highly improbable he ſhould haye fo much 

I - money) 


Ei 


tnoney with him, but he ſhould on his re- 
turn home immediately furniſh himſelf with 
money, and tender or endeavour to tender it; 
in the preſence of one witnels at leaſt. 


(2) Within Age. 


If the defendant is an infant, he ſhould 
appear by guardian, for he hath not knaw= 
ledge of his own affairs, or to chooſe a man 
to plead well for him, and may have an ac- 
tion againſt his guardian, if he loſes by miſ- 
pleading. | 

If he appears by prochein amy, it is bad. 

So in all actions real, perſonal, or mixed 
againſt an infant, if he appears by attorney, 
it is error. Vide 5 Com. Dig. 172. Vide 
50ſt. Action againſt an infant. 

Toa plea of nonage, the plaintiff may re- 
ply neceſſarres. It ſhall not be intended 
e. WK for neceſſaries, if it be not alledged, and 
of WH therefore if the defendant pleads within age, 
er and the plaintiff demurs, there {hall be judg- 

ment for the defendant. R.2. Cro. 560. 
is The plaintiff may reply, that the defen- 
d. ant was of full age, and not within, Sc. 
Or, he may reply for part full age, to the re- 
ſidue for neceſſaries, though all the fame day. 
R. 1. Salk. 223. 

It is ſufficient to rejoin, that it was not 
for neceſſaries generally, without ſaying that 
the money, or any part thereof, was not for 
neceſſaries. R. Lut, 241, Carth. 110. 

The defendant cannot plead, within ape; 
and traverſe the promite. R. Fon. 146. 

Yor. I, L (3) Outlawry, 
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(3) Outlawry. 


To an fndebitatus aſſumpſit, where the 
ground of the action is forfeited by outlay. 
ry, it may be pleaded in bar, that the plain, 
tiff is outlawed. So, in a guantium meruit 
though the demand be not reduced to a ce. 
tainty. So, in aſump/it, upon a bill of ei. 
change. Vide 5 Com. Dig. 189. 

Outlawry may be. pleaded in abatemen;, 
to an indebitatus aſſump/it. 

In perſonal actions, outlawry of one plain. 
tiff, is a plea to both. 

So in an action by hufband and wife, iti 
a good plea in abatement that the wife ya 
waived. . 1 Com. Dig. 6. 

It may be pleaded tho' the eutlawry wa 
after the action brought. 1 Salk, 178. 

If it be pleaded in bar, and the outlayy 
be reverſed before the day for bringing u 
the record, there ſhall be only a re/þondu 
ouſter. R. Tel. 36. 2 Cro. 484. Other 
wiſe, if he fails to bring in the record up 
the day, when there was not any reverli, 
for then there ſhall be judgment. R. Cn 
ar. 506. 


(4) Foreign Attachment, 
So to an gſumpſit the defendant may ple 


a recovery by a /oreign attachment on a plain 
entered before the original or bill filed, & 
to an indebitatus afſumpfit, it may be giitl 
in evidence upon ror afſumpſit. Lut. 99 
and vide Carth. 344. 1 his is more eligid 


than running the riſque, and being at the e- 
pen 
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pence of ſetting forth the proceedings upon 
the record. | 
It may be pleaded, or given in evidence 
if the plaint was entered before the original, 
or bill filed. Per Trevor, 1 Salk. 291. Per 
Holt, if there was a condemnation befare the 
original. 1 Salk. 280. | 
The plaintiff may reply, if its pleaded, or 
if not, but given in evidence on the general 
iſſue, he may ſhew, that the debt aroſe out 
of the juriſdiction. If its pleaded he may 
traverſe the cuſtom, or demur. 5 Com. 
Dig. 190. | 
But where an executor or adminiſtrator 
is plaintiff, foreign attachment is not a bar, 
for if it was, ſimple contract creditors might 
be paid, and judgment and fpecialty credi- 
tors go unpaid. Fyſher adminiſtratrix, v. 
Lane. 3 Will, 2979. I muſt obſerve the 
adminiſtratrix in this caſe, had not any notice 
of the attachment, and upon that point, the 
caſe ſeems to have been determined. | 
The defendant mult ſhew, that plaintiff, 


in foreign attachment, ſwore to his debt. 
fra. 041. | 


(5) Statute againſt Uſury. 


So, the defendant may plead, that the 
plea contract, upon which the action is founded, 
plan was uſurious. And if it appears by the de- 
claration, that the contract was uſurious, 


80 


geg though it is not pleaded, there ſhall be judg- 
992] cnt againſt the plaintiff, But it ſhall not 
gi de intended uſurious, if it does not expreſs- 
c cry ly appear. Lut, 273. 


bend 
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The defendant muſt ſhew the uſurios 
agreement ſpecially, and how much more 
than legal intereſt was given. R. 3. Mad. 
35. bo, he muſt exprelſsly aver, that the 
agreement was for giving day of payment, 
Sc. R. Jon. 410. And that it was cor- 
ruptly agreed. Cro. Car. 501. | 
To this the plaintiff may reply, that it 
was not corruptly agreed. Or, that he lay. 
fully bargained, with a traverſe of the cor- 
rupt agreement. That it was for a lawfal 
debt, with a traverſe, &c. 5 Com. Di, 
224. Vide poſt. Pleading in debt. 


(6) Statute againſt Gaming. 


So, to an umpſit, the defendant may 
plead the far. 9 Ann. c. 14. that the mos 
ney was won by play. 

To an action upon a bill of exchange, 0 
a promiſſory note, given for a gaming deb, 
brought by an indorſee, who gave a valus- 
ble conſideration, and had not notice, thi 1 
fiat. is a bar, for the ſtatute declares all ſce - the 
rities for ſuch debts, abſolutely void. Fit Wi our 


Doug. 614, 713, 715. | ney 

To this the plaintiff may reply it was fo Wi the 
a fair debt, and traverſe its being given fa ] 
money won at play, and conclude with a ve def 
rification ; upon which traverſe the defen- WF up 


dant takes flue ; or, in a ſhorter way, ths R, 
plaintiff may proteſt, that it was for a fat WW tio: 
debt, and take iſſue upon its being givel R. 
tor money won at play. Way 


(7) Accor 


FE » * 
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(7) Accord or Arbitrament, 


So, to an aſſumpſit the defendant may 
plead, accord with ſatis faction, or arbitra- 
ment. | 

So accard with ſatigfaction, may be plead- 
ed in all actions, where damages only, are to 


be recovered. 


So, atcord with ſatisfation by one defen- 
dant, is a bar as to all. 1 Com. Dig. 106. 

If a man plead an accord, the ſafeſt way 
is to plead it as a ſatisfaction, and not by way 
of accord; and therefore he need ſay no 
more, than 7hat the defendant gave ſo much to 
the plaintiff in ſatisfattion, which the plaintiff 
received. 7 Co. 80. b. 

If he plead it as an accord, he muſt ſhew 
a ſpecifie performance. id. 

So, if a man pays money upon a void 
award, which is accepted, it may be plead- 
ed as an accord and ſatisfaction. R. 1. 
Salk. 71. 

If a man plead an accord executed before 
the money was due by the condition, he 
ought to plead it in ſatisfaction of the mo- 
| ney by the condition, not in ſatisfaction of 
the bond. NR. 2. Cro. 254. ; 

If he plead it as a mutual agreement, the 
defendant muſt ſhew ſuch an agreement, 
upon which an afſumpfit is maintainable. 
R. 2. Jon. 158, And, upon which an ac- 
tion is given at the time of the ofſſump/it. 
R. 2. Jon. 168. And, that the agreement 
Was performed on the part of the defendant, 
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it was not received in ſatisfaction. 9 Co. 90. 
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as ſoon as could be, before the ation. 4 
Lut. 1538. And how it was performed. 


tion, 
coun 
To this plea the plaintiff may reply, that 


5. R. 5. Mod. 86. 


Or, that he did not give it in ſatisfactim 80 
for there muſt be a mutual payment, and ac- that, 
ceptance in ſatis faction, and the one import; plain 
both. 5 Mod. 86. | accou 

Or, nul tiel accord. Wm. Ent. 1075, 10%, lo Ml 
Tho. 78. IT 191. 

50. 78. 10 
(8) Payment. _ 
IM, Iple- 

So the defendant may plead payment cf 3 
money according to the undertaking. : plea 
Bro. Ent. 6. R. Salk. 516. But this ſeems infra 
to amount to the general iſſue. 5 Com. Dig Ar 
101. R. Cont. Salk. 516. But I think is no 
the chief baron thinks; payment takes aue choſe 
the very giſt of the action, and it is, as if no WW cutec 
promiſe had ever exiſted. At all events i 80 

may clearly be given in evidence, upon th th 
general iſfue, and therefore, non ofſump/it, is, 
in ſuch caſe, the beſt plea. 

The defendant may plead payment after 
the laſt continuance, or payment of 80 
much in ſatisfaction. But a note or bil plead 
given in ſatisfaction, if it be not under ſeal, man 
is not good, 5 Com. Dig. 191. tract. 

If a man is indebted on ſeveral accounts Mare f 
to the ſame perſon, and pays money to him, and! 
it ſhall be on that account which he please '27« 

{0 un 


+ 90 


10 declare it to be; but if he gives no direc- 
tion, the creditor may apply it to which ac- 


count he pleaſes. Stra. 1194. 


(9) Jnfimul Computaverunt. 


So to an aſumb/it, the defendant may plead 
that, ſince the promi made, he and the 
plaintiff accounted together, and upon that 


account he (the defendant) was found in arrear 


ſo much, which he hath paid. 5 Com, Dig. 
191. And only cites. Bro. V. M. 94. 100, 

In 1 Bur. 9. It is held that a ſtated account 
cannot be pleaded in bar, to an action on ſim- 

le- contract. 

I think all the obſervations made on the 
plea of payment, apply in this caſe. Vide 
infra, Alſo vide ante Div. VII. 

An account without payment, or releaſe, 


lis no plea to an indebitatus aſſumpjit ; for, a 


choſe in action cannot diſcharge a matter exe- 
cuted. 5 


So inſimul computaſſet, and payment, amount 


to the general iſſue. 5 Com. Dig. 191. 


(10) Bond for the Money, 


So to an aſſumpſit, the defendant may 


[plead a bond given by him for the money de- 


manded ; for, the bond determines the con-- 
tract, So he may plead that all the counts 
are for the ſame ſum, and he has paid part, 
and given a bond for the reſidue. But vide 
fra. So he may give it in evidence upon 
den aſſumpſit. And if it be pleaded, it is bad 
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for it amounts to the general foe; 5 Cem, 
Pig. 191. 


(11) Diſcharge from the Promiſe, 


So the defendant may plead, that the 
plaintiff before the breach diſcharged him 
from the promiſe, 5 Com. Dig. 191. 

When a promiſe may be diſcharged or not, 
Fide ante Div. VII. | 


(12) A Releaſe, 


So he may plead a releaſe after the Pro- 
miſe. A releaſe to ſuch a day, ab/que hoc that 
he promiſed afterwards. But a releaſe upon 

erformance of the promiſe in part guoad hy 
does not 8 the promiſe for the reſidue, 
5 Com. Dag. 1 

If the releaſe produced hath a material va. 
Tiance from the releaſe in the plea, it is bad. 
As if it be of a different date, R. 2 Vent. 

MY 
To a releaſe pleaded, the plaintiff being 1 
party to the deed, cannot plead e rele 

Fas, (he did not releaſe) but muſt demur, or 
177 non eſi factum R. 2. Bul. 5 5. Otherwiſe 

if he be a ſtranger to the releaſe, Thid. 


(13) Performance. 


So to an aſſumpſit the defendant may ple: 
2 ſpecial performance. 

A tum given in ſatisfaction, after the day 
of payment, is not a good plea, 


Put 


1 1353 J 


Bat if the defendant pleads a ſpecial per- 

formance : as payment, &c. upon an indebi- 
tatus aſſumpſit, it is bad, for this amounts to 
the general iſſue only; yet he may plead it, 
for it admits a promiſe. R. 1, Salk, 394. 
But ſurely the plaintiff may demur ſpecially, 
and aſſign for caule, that the plea amounts 
to the general iſſue only. 
So if he pleads that by agreement with the 
plaintiff he paid to A. that he performed all 
on his part to be performed ; or another 
promiſe, and traverſe the afſump/it modo et 
forma. 5 Com. Dig. 192. 


(14) Diſcharge upon Statute for infolvent 
Debtors. © 


So the defendant may plead in diſcharge 
of an execution againſt his body, Sc. a diſ- 
charge according to the Hat. for relief of in- 
folvent debtors. And if the plaintiff demurs 
to it, he ſhall have judgment, but no execu- 
tion againſt his body ; tor the demurrer con- 
feſſes the diſcharge. 

So the plainriff may take his judgment im- 
mediately, 5 Com. Dig. 192. | 

With reſpect to the form of pleading, the 
modern ſtatutes generally point it out. 

It A. indebted to B. by fimple contract, 
becomes a fugitive; an inſolvent act paſſes; - 
A. returns, and five months after is arreſted 
for this debt, lies five months in priſon, and 
is diſcharged by the inſolvent act, he ſhall 
not plead it againſt the bond ; for he ought 
to have ſurrendered in reaſonable time, be- 

fore 
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fore he was arreſted, or when arreſted, haye 


brought an habeas corpus, and been ſurren- 


dered. R. on demurrer. 2 Will, 372, 


Action "oy the Caſe for a Conſpiracy. 
* When it lies. 


A writ of conſpiracy lies, when two or 


more by malice or covin confpire to indi& 


another falſely, who is acquitted. If only 
one perſon labour the indictment, conſpiracy 
does not lie, but an action upon the caſe in 
nature of conſpiracy. So if huſband and 
wiſe conſpire without any other, for they are 
but one perſon. Conſpiracy, or an action 
upon the caſe in nature of conſpiracy, lies for 
a malicious indictment for felony, if the par- 
ty be acquitted thereof. So it lies for a ma- 
lieious indicting one as a principal, and ano- 
ther as acceſſory, by the acceſſory, if the prin- 
cipal be acquitted, whereby the acceſſory is 
diſcharged. 1 Com. Dig. 168, 9. 

By the „at. 8 H. 6. c. 10. If a man be in- 
dice or appealed for treaſon, felony, or tteſ- 
paſs in a foreign country, and acquitted, he 
ſhall have conſpiracy, and recover treble da- 
mages, Vide F. N. B. 115, H. 

It lies for a malicious indicting for battery, 
or for any thing that endangers his life or li- 
betty, or prejudices his reputation. 1 Com, 
Dig. 169. 


So, I conceive it lies for any malicious pro- 


ſecution, where the party is pt to expence. 


I 80 


( vgs 


go it lies for procuring an action to be 
brought by another maliciouſſy. 
Action upon the caſe in nature of conſpi- 
racy lies for a malicious proſecution, though 
the indictment be returned ignoramus. 
Or, the indictment be inſufficient. So if he 
was impriſoned, or received any other da- 


mage from it, though the party did not pro- 


ceed farther. So, if a nolle proſequi be en- 
tered upon the indictment. So, it lies for 
impoſing the crime of felony upon him with- 
out cauſe. Though he weat before a juſtice 
of the peace, 

So, it lies for a malicious conſpiracy to 
cauſe a tavern to be reputed a bawdy houſe. 
It lies for a malicious preſentment in the 
ſpiritual court for adultery, by a church war- 
den. For maliciouſly exhibiting articles 
there, with intent to defame, and ſpecial 
damage. For a malicious citation there, up- 
on which the plaintiff was excommunicated, 
For a malicious citation there by an appara- 
tor. 1 Com. Dig. 169, 170. 

[t lies againſt huſband, wife, and ſervants, 
for giving money ſeverally to an apprentice 
to ſpoil his maſter's goods in the making, to 
ruin his trade, though only one of the de- 
tendants preſent at a time. Stra. 144. An 
action lies for a malicious proſecution, tho' 
the court has not granted a copy of the in- 
ditment. Stra. 1122. 

I muſt here obſerve that now, the uſual 
mode is, where you proceed againſt one only, 
to declare for a malicious proſecution, proceed- 
ing, or charge, without taking notice of any 
"HY conſpi- 
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conſpiracy, but alledging that the defendant 

unlawfully intending to injure the plaintiff, 
did; &c. If two or more are concerned, and 
made defendants, there may not be any im. 

- propriety in charging a conſpiracy, ſuppoſing 
it can be proved. Jide poſt. Div. II. 


II. When an Action upon the caſe for a Can. 
Jpiracy does not lie. 


Confpiracy does not lie, nor an action upon 
the caſe, againſt a judge of aſſize, juſtice of 
peace, or other juſtice by commiſſion upon 
record, who is ſworn, for any thing done in 
8 public, as a judge or juſtice, though he do 
4 that which is illegal. 1 Com. Dig. 170. 
ty But if he act corruptly or maliciouſly, and 
what he does is not merely an error in judg- 
ment, the court of King's Bench will grant 
an information againſt him. 

The action will not lie againſt any of the 
grand jury, or petit jury, for a thing done, 
when fworn, though the party be acquitted, 
Nor if the party be convicted. Nor again 
any one who comes into court, and diſcover 
a felony, and gives evidence to the inqueſt. 

Yet, if a judge out of court ſuborn wit- 
neſſes, and maliciouſly threaten indictors to 
induce them to find any one guilty, an action 
upon the caſe lies againſt him. So if a ju 
tice of peace, without any accuſation fend 
his warrant againſt any man for felony, whom 
he knew to be innocent, 1 Com. Dig. . 

« 
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Yet perhaps even in this caſe the courts 
might adjudge thejuſticeto be within the pro- 
tection of the 24th of G. 2. c. 44. vis. that 
a month's notice of commencing an action 
muſt be given to him, and that he may 
tender amends in bar of the action, or pay 
money into court. 

An action upon the caſe lies againſt a man 
who refuſes to do that which is miniſterial ; 
as, to give an oath to the party robbed. 

But, this action does not lie, for a legal 
roſecution. As, if a man, upon a juſt cauſe 
of ſuſpicion, cauſes another to be bound by 
a recognizance to appear, and to anſwer to 
an indictment to be preferred againſt him. 
Though no felony was committed. Though 
he does not ſhew any cauſe for his ſuſpicion. 
So if a man complain to a juſtice of the peace 
for barratry, Sc. upon which proceſs is 
awarded againſt him to find ſureties for his 
good behaviour. Or, complain to a juſtice 
that 4. committed felony, and afterwards by 
command of the juſtice proſecutes him. So, 
it does not lie for ſuing in London, for a mat- 
ter out of that juriſdiction, for it might have 

been pleaded there. 

So an action upon the caſe does not lie for 
a malicious proſecution, where the judgment 
of the court is againſt the plaintiff; for by 
indirect means the judgment would be avoid- 
ed; as after conviction, tho' the proſecution 
was malicious. If the inditment be diſ- 
charged by nolle proſequi, conſpiracy does not 
lie, Or, upon a miſpriſion of the action, re- 
cited 
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cited in an indictment for perjury. 1 Con, 


Dig. 171. Vide ante Div. J. 

The being acquitted even upon the merit; 
does not intitle a man to an action, unleſs he 
can prove malice, Sc. Sed vide infra. 

But an action upon the caſe lies for a mali- 
cious proſecution, upon preferring a bill of 
indid ment, though the grand jury return the 
bill ignoramus. So, upon a bad indictment, 
if the plaintiff, can prove malice, Sc. Vid 
Gilb. Caſes in Law and Equity, Oc. 183. 
And the caſes there cited: alſo 1 L. Ray. 374, 
Sc. and 1 Stra. 691. 

Action for a malicious proſecution does not 
lie againſt one exhibiting an information for 
intention to land goods, without. paying du- 


ty, if the goods are condemned by the ſub- 


commiſſioners, though the commiſſioners of 
appeal reverſe the condemnation. Adj. on 
error from Ireland. 1 Wilſ. 232. 


TIT. The Preceeding in Conſpiracy, or in an 


Aclion upon the Caſe in nature of Conſpi- 
racy. 


1. The Writ. 


In an action for a conſpiracy it is neceſſatj 
that the writ be, by @ conſpiracy between 
them bad, But, in an action upon the cale, 
in nature of a conſpiracy, theſe words are not 
neceſſary. Yet theſe words may be in an ac- 
tion upon the caſe, in nature of a a" 
| ut 


fy 
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but there are doubts, becauſe the words ſhew 
a formed action of conſpiracy. 

An action upon conſpiracy muſt be againſt 
two or more; but an action upon the caſe in 
nature of conſpiracy may be againſt one. 
Vide ante Div. IJ. And therefore in an 
action for a conſpiracy, if all except one, 
are found not guilty by verdict, the plaintiff 
cannot have judgment, for his action fails. 
So in an indictment, or information for do- 
ing a thing, by conſpiracy between them 
had. 

Otherwiſe in an action upon the caſe in 
nature of a conſpiracy. 

In a writ for conſpiracy, if the one plead 
to the writ, and the other to matter in law, 
and it be found by verdict againſt him who 
pleaded to the writ, and adjudged for him 
who pleaded to the matter in law, yet the 
plaintiff ſhall have judgment againſt the one 
who pleaded to the writ; for, it may be 
that they conſpired, though the matter in 
law is adjudged for the other. 1 Com. Dig. 
171, 2. | 

If there is a ſpecial action upon the caſe 
for a malicious proſecution, againſt two, 
and one is acquitted and one found guilty, 


the plaintiff ſhall have judgment. 1 Wish. 
210, 
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2. The Declaration. 
7 muſt be laid in the proper County: 


The declaration in conſpiracy muſt be 
laid in the county, where the conſpiracy 
was, or where the thing contrived to be done, 
was done. Vide Action. Div. XII. No. II. 
But, if the conſpiracy be in one county, 
and the indictment, without their privity, in 
another, it ſhall only be, where the conſpi- 
racy was, not where the indictment. So, it 
ſhall not be in the Mar/halſea, or an infe- 
rior court, when the indictment was tried in 


the King's Bench, 1 Com. Dig. 172. 


3. It muſt ſuppoſe the Fact to be Falſe and 


Malicious, 


The declaration muſt ſuppoſe the fad 
done by the defendants to be falſe and mali- 
cious; and this in an action upon the caſe, 
as well as in a writ of * And 
therefore, in an action upon the caſe, if the 
plaintiff declare, that the defendant carried 
him before a juſtice of peace, and when he 
was diſcharged by that juſtice carried him 
before another juſtice, and maliciouſly eauſ- 
ed him to be bound in a recognizance to ap- 
pear at the aſſizes, and there falſely and ma- 
liciouſly endeavoured to have him indicted 
for felony, it is not good; for, the falſcly 


and maliciouſly to endeavour to have him 
indicted, 
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jadicted, not to the procurement, which was 
maliciouſly and not falſely. ' So, if the de- 
claration ſay, falſely and injuriouſiy procured, 
Ge. it is not ſufficient. But, that the de- 
fendant of his malice to defame, Cc. falſely 
and invidiouſly impoſed the crime of felony 
| upon him, and maliciouſly procured him to 
be indicted, is ſufficient ; for upon the whole 
declaration it appears to be malicious. Or, 
that the defendant malicrouſly intending to 
| defame, Cc. cauſed him to be indicted, and 
falſely depoſed. 1 Com. Dig. 172. 


4. The Declaration muſt ſlew that the Plain- 
tiff was indicted before a proper Furiſdidtion. 


The declaration muſt ſhew, that the 
plaintiff was indicted before juſtices who had 
authority to take the indictment; and there- 
fore, if it alledge an indictment for treaſon 
before A. and B. juſtices of the common-ben: h 
of the peace, at the general gaol delivery, &c. 
it is bad: for it does not ſhew, that A. and 
B. were juſtices for gaol delivery, but only, 

that the indictment was found before them 
Ia gat delivery. 
Ik the declaration alledges an indictment 

for barratry before A. and B. juſtices of aſſi xe, 
it is bad, unleſs it ſay, juſtices of oyer and ter- 
miner. So, if the declaration do not ſay, 
before a0 t judge. 

But, if the declaration alledge the indit- 
ment before juſtices of yer and terminer; it 
1s lufficient, though it does not ſhew, that 


they were ſuch perſons as might be juſtices of 
Vol. I. oyer 


C. wes } 


cyer and terminer; for that (hall be intended, 
Reſolved after verdict. So, if it do ng 
ſhew the authority of the juſtices, for af 7 
general ſeſſion, &c. ſupplies it. Reſolyed 
after verdict. 1 Com. Dig. 173. 

If the declaration ſtates an indictment he. 
fore juſtices who have authority, if it appear 
that the indictment was before other juſtices, 
who have not the ſame authority, the de. 
claration is bad, and the plaintiff cannot re. 
cover; as, if an indictment is alledged be. 
fore juſtices of ae, and it appears to he 
before juſtices of gao/ delivery, for they 
have a diſtin authority. Tel. 46. 

Otherwiſe if the indictment be alledyed 
before divers juſtices, to enquire, &c, as f 
divers felonies, and to the peace, &c. and it 
appears to be before juſtices aſſigned to he 
the peace only; for they have the ſame au- 
thority ; ſo, a ſmall variation between the 
indictment produced, and that alledged in 
the declaration, does not prejudice ; as, it 
the name of a juror be Lancaſter in the u- 
cord, and Lanceſter in the declaration. 
Com. Dig. 173. 

The action lies though the indictment be 
bad, and exception taken to it by the judy, 
and the party acquitted, without the exami- 

nation of a witneſs; and advertiſements 
concerning it may be given in evidence, 
though an information granted on them & 
a libel. Stra. 691, 


5. Tit 
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5. The Declaration muſi ſhew the Termination 
of the Proſecution; 


A declaration for a conſpiracy in an appeal, 
where the plaintiff was non-ſuited, muſt ſhew, 
that by the conſideration of the court he went 
without day; for if it be that be was acguit- 
ted, it is bad ; for it ſhall be intended an ac- 
quittal by the country. And, an action 
upon the caſe in nature of a conſpiracy for 
indicting, muſt ſay, that be was acquitted, or 
ignoramus found, according to the truth of 
the fact. But the omiſſion is aided after 
verdict according to Tuiſden. 1 Sid. 15; 
1 Com. Dig, 173. 

In fact, in an action upon the caſe, for ma- 
licious proſecution of an indictment, it 
muſt be ſhewn how the indictment was de- 
termined, Stra. 114. 


The Phe. 


To this action the defendant ſhall generally 
plead Not Guilty. 


ACTION 
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„ ACTION vron Tne CASE ron 4 
194 DECEIT _ 
FJ 5p. nn 0 
IJ. When it lies. B 
15 1 n 
ho 1. For Deceit in Play. 
. | Cc: 
1 An action upon the caſe for a deceit lies, * 
Wi: when a man does any deceit to the damage 
1 of another. As, if a man play with falſe 
* dice, and thereby win the money of another, 
13 Though he do not intice the other to play; 
be. for the inticement is not the cauſe of the ac- at 
uh tion, but the uſing falſe dice. So if a man * 
#3 practiſe deceit at cards, and thereby win fl 
money. 1 Com. Dig. 174. cb 
So, if one man obtain money from another m 
by any other fraudulent means, where de- n 
ceit is made uſe of. But in all ſuch caſes an 29 
action will lie for money had and received, by th 
tile defendant to the uſe of the plaintiff, and pc 
this action is much more eligible, as being Cc 
fimple in its form, and well known, as be⸗ 0 
ing now much in uſe, ar 
of 
m 
2. Forgery, &c. 
4. 


If a man forge a ſtatute merchant, &. 
in my name, and ſuea capas upon it, where- 
upon I am taken, action upon the caſe for 3 
deceit lies. Or, forge a grant of a preſents d 


tion, and make uſe of it in a court chriſtian. 
Or 


[ -x05:51 


Oc forge letters of reſignation of a benefice. 
Go if he obtain money from another by coun- 
terfeit letters to his ſervant. So if he raſe 
the name of the obligor out of a bond, and 
inſert the name of A, and then ſue him. 
Or if a parſon raſe the name of A. and inſert 
B. and publiſh him in the church as excom- 
municated. 1 Com. Dig. 174. 

I ſcarce need obſerve that all the preceding 
caſes (except the laſt, and perhaps that like- 
wiſe) are indictable offences. 


3. Perſ.nating. 


This action lies, if a man falſely perſonate 
another. As, if a man ſue a writ in my 


name without my privity, for which writ a 


fine ought to be paid in Chancery. Or pur- 
chaſe a quare impedit in my name, without 
my privity ; and then abate it, or be non- 
ſuited, Or ſve a capras, &c. in my name 
againſt A. whereby he is arreſted. Though 
the proceſs be erroneous. So, if a man ap- 
pear in court in the name of another, and 
confeſs the ation, Or acknowledge a fine. 
Or, acknowledge a ſtatute in the name of 
another, Or a judgment, or recognizance: 
So if a man falſely affirms to A. who hath 
money to deliver to BE. that he is B. : 


4. Terticus Preceeding in Law. Vide {ion on 
the Coje jor @ Conſpiracy, Div. I. 


So if a man proceed againſt another at lac 
deccitſully; as if tenant in ancient wemeſne 
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levy a fine in C. B. to make his land frank 
fee, the lord ſhall have deceit, and ſhall a- 
void the fine. So, if more lands are inſerted 
in a fine, than the conuſor intended, deceit 
lies, and the fine ſhall be avoided. So, upon 
the fat, Mag. Char. 9 H. 3, 24. 

If the tenant e a præcipe in capite, 
by which the lord loſes his court; the lord 
ſhall have deceit, and recover his damages, 
but ſhall not avoid the judgment. 

So, this action lies, if a man confeſs x 
Judgment to A. to defeat an action brought 
againſt him by B. So, if a man procure a 
vexatious ſuit; as, if a man ſue a capias, 
upon a forged ſtatute. If a man procure 
another to commence an action in any court 
againſt A. to vex him. Or, ſue in the name 
of another upon à recognizance ſatisfied. 
Or, ſue in the name of A. without wy pti- 
vity, though it be for a juſt debt; or pro- 
cure a /cire facias to be ſued, and 15 ni bil. 
returned againſt him, who was not bail; or, 
proſecute the bail, when he knew the prin- 
cipal was ſurrendered. So, if a man chaſe 
A's cattle into Bs cloſe, per quod he 1s ſub- 
jected to an action by B. or make uſe of pro- 
ceſs vexatiouſly; as, if a man after a debt 
levied by fer! facias, knowing it, ſues ano- 
ther ri ſacias for vexation. Otherwiſe, if 
he knew nothing of the firſt execution, 
1 Com. Dig. 175, 6. 

In this laſt caſe I conceive the court 
would, on motion, ſet aſide the ſecond ex- 
ecution, and order the goods to be reſtored; 
when the party injured might maintain trel- 

paty, 
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paſs, as there would not be any writ in ex- 
iſtence, to juſtify the levy. 

So action upon the caſe for a deceit lies, 
if a man takes the goods of A. knowingly, 
upon an attachment againſt B. 1 Sid. 183. 
1 Lev. 129. But as treſpaſs would alſo lie, 
it would be more adviſeable to make uſe of 
that form of action, as being now much 
better known, being more frequently uſed. 

Action upon the caſe lies, if the bail re- 
move a cauſe in London by habeas corpus in 
to B. R. and there put in inſufficient bail, 
by which the firſt bail in London are diſ- 
charged, after a procedendo. So, if a man ſue 
vexatiouſly ; as, if he ſue in an inferior 
court, and hath judgment, and execution, 
when the defendant knew nothing of the 
ſuit. - Or ſue in the ſpiritual court, till the 

arty beexcommunicated, who knew nothin 
of the ſuit, Or, ſue there upon the fame of in- 
continency, when there was not any ſuch fame, 
Or, maliciouſly procure a falſe preſentment 
there. If he ſue in the ſpiritual court, 
where it appears by the libel, that the court 
has not any juriſdiction. So, if he ſue in an 
inferior court, knowing that the cauſe of ac- 
tion aroſe out of the juriſdiction. Other- 
wiſe, if it be not alledged, that the plain- 
tiff (in that ſuit) knew it. So, if a man ex- 
hibit falſe articles of the peace againſt A. 
upon which he is bound to his good beha- 
viour, If he ſue for tithes in the ſpiritual 
court, when he had made a compoſition- 
Vide poſt. Div. V. No. 1. So, if a man 
cauſe another to be arreſted maliciouſly, with- 
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out cauſe. 1 Com. Dig. 176. Vide poſt. Div 


J. No. 1. 


As in the laſt caſe, there are doubts in 


ſome of the books, and as it is clear, an ac- 


tion on the caſe, as in nature of a malicious 
proſecution, will lie; that form of ation, 
muſt be moſt eligible. | 

In the laſt caſe, the original action muſt be 
determined, before the party injured com- 
mences his ſuit. Com. Rep. Lye: 193. and 
vide Salk. 1 5˙ 

If a man join any one in a 5 by collu- 
ſion; as, if a man ſue two as executors, and 
one of them 1s not an executor, and he con- 


feſſes the action, the true executor ſhall have 


deceit, and recover fo much in damages, 
.. i. 

But, to avoid the expence and riſque of 
an action (eſpecially if the party be poor) | 
ſhould adviſe a client to move the court to 


ſet aſide the judgment with coſts. 


If a man embezil a writ, deceit lies 
againſt him, Or procure another to embe- 


il it, if it be embeziled. F. N. B. 98. E. 


5. For Decett in his Truſt. 


So, if a man being entruſted in his pro- 
feſſion, deceive the perſon who entruſted 
him; as, if a man retained as counſel, be- 
come afterwards of counſel with the other 
party in the ſame cauſe. 1 Rol. Ab. 91. 
4. 34. | 


Or, diſcover the evidence, or ſecrets 0! 


the cauſe, Or, being retained to attend on 


ſuch 
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ſuch a day, at Guilaball, does not come; 
whereby the cauſe is loſt, 

So, if an attorney a& deceitfully, to the 
prejudice of his client ; as, if by colluſion 
with the demandant he make default ina 
real action; whereby the land is loſt. So, 
if he appear without warrant, and make de- 
fault by colluſion. Or, file a writ of ſeiſin 
with the ſheriff, when there was not any 
judgment ; whereby his client is ouſted of 
his land. So, if the ſervant of a merchant 
lands goods before the cuſtoms paid, where- 
by they are forfeited, fo if a ſhepherd pro- 
cure ſheep committed to his care to be ſeiſed 


as eſtrays. 1 Com. Dig. 177. 


6. For Deceit in his Office. 


So if an officer being intruſted by the law, 
act deceitfully in his office; as, if a ſheriff 
return the tenant ſummoned, by which he 
loſes the land, when he was not ſummoned, 
the tenant ſhall have deceit, and be reſtored 
to the land. And the tenant ſhall have de- 
ceit after judgment for the demandant before 
his entry; otherwiſe he may delay his entry 
till the viewers and ſummoners are dead, but 
whether he was ſummoned or not, cannot be 
tried but by examination of the viewers, 
ſummoners and pernors ; and it the deman— 
dant make a feoffment, deceit lies againſt 
him, his feoffees, and the ſheriff. And, if 
the demandant, and ſheriff are dead, it lies 
againſt the heir of the demandant. So, in 
execution upon a recognizance, if the ſheriff 
return 
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return the defendant ſummoned, when he 


was not ſummoned by which the plaintif 
hath execution ;. the defendant ſhall have de- 
ceit againſt the plaintiff and the ſheriff, and 
ſhall have reſtitution. And the ſheriff ſhall 
be puniſhed for his falſity. So, if the plain. 
tiff recover in waſte, where the defendant 
was not ſummoned. 

So, if huſband and wife loſe by default 
the land of the wife, deceit lies for them; 
or for the wife after the death of the huſ- 
band. | 


So, if a plaintiff in a quare impedit recover 


by default, when the detendant was not ſum- 


moned ; he ſhall have deceit, and thereupon 
a writ to the biſhop. So in an annuity, and 


ſeire facias upon it, if the plaintiff recover 


by default, when the defendant was not ſum- 
moned. 

So, if a vouchee loſe by default, when he 
was not ſummoned. And if a defendant loſe 
by default, not being ſummoned, deceit lies, 
though the king was demandant. So, if the 
eſcheator return a writ directed to him, with- 
out taking an inqueſt, though he be an off 
cer of record. So, if the under-eſcheator 
make a return different from the office found 
by the elcheator. 

So if a ſheriff makes a falſe return. 1 Con. 
Dig. 178. | 

Actions againit ſheriffs for falſe returns 
are now very common, and conſequently the 
modern form of the action, well known. And 
the declaration generally contains two counts. 
As, ſuppoſe the theriff returns ulla bona on 


l a fiers 


N 


a feri ſacias: the firſt count ſtates a Jevy ; the 

ſecond that there were goods and chattels 
within his bailiwick, whereon he might 

have levied; as it may be much eaſier to 
rove the ſecond count than the firſt. 

This action lies if an officer of a corpora- 
tion makes a falſe return upon mandamus, So 
if a ſheriff return a juror, who hath not any 
iſſues, whereby his ſucceſſor is charged with 
the iſſues. Or commit the return of a pan- 
nel to another, who hath not the return of 
writs, whereby the pannel is quaſhed. 

So, if a ſummoner in the ſpiritual court 
cite any one into the ſpiritual court for vex- 
ation, without proceſs againſt him. Or re- 
turn any one warned, when he was not; 
whereby he is excommunicated. 1 Com. 
Dig. 177, 8. Vide For misfeaſance in an 
officer, action upon the caſe for misfeaſance, 
Div. I. No. 1. For negle& in an officer, 
action upon the caſe for negligence, Div. J. 
| No. 2. 


oy wcnnas w= 


7. For Deceit in his Trade. 


So, if a man who profeſſes ſkill, deceive 
him who confides in his ſkill. As, if a 
{mith lame my horſe. If a farrier take upon 
him to cute my horſe being gravelled in his 
feet, and by his negligence and imprudence 
5 kill him. Or kill him by bad medicines. 
5 do, if a ſurgeon maim my hand, by bis ig- 
g norance in the cure. 1 Com. Dig. 178. 


to make eloaths, and make them inartificial- 


er 


If a taylor have cloth delivered unto him 


ly, 
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ly, 1 Vent. 268, 9. So, in any art or trade! 
deliver materials for the making a ſpecific 
thing, and it is inartificially made. 80, if 
I employ a man to build me an houſe in 
workman-like manner, and he build it inar. 
tificially and. badly, 1 Com. Dig. 178. Vit, 
Div. FT. No. 3. But theſe latter caſes ar 
generally claſſed under the head of negligence, 
plaintiffs ſeldom declaring for deceit, but for 
inartificially and negligently performing of 
the work, for it may be the effect of igno. 
rance, and inattention, not of deceptive inten- 
tion. 

A. breaks his leg, it is ſet, the callou 
formed, he can ſet his foot to the ground 
and walk with crutches; ſends for B. an 
apothecary, to take off the bandage; he de- 
fires C. a ſurgeon to be ſent for, who puts an 
unknown ſteel inſtrument on the leg, Af. 
terwards C. takes up the leg, nods to B. who 
puts it on his knee; the leg cracks, the cal- 
lous is broke; action lies againſt B. and (. 
jointly, though both eminent in knowledge 
and good character. They were trying en- 
periments, that is acting raſhly, and acting 
raſhly is acting ignorantly, 2 Wiſſ. 3 59. 


8. For Deceit in a Sale. 


If a man by a falſe affirmation of a thing 
within his knowledge deceive in the ſale i 
goods, action on the caſe, for a deceit lies: 
as, if a taverner ſells wine for ſound ani 
good wh'ch he knows to be corrupt. 0 


give :ny one to eat corrupt meat or drink; 
tor 


GC 1781 


for it is ordained that no one ſhall ſell cor- 
rupt victuals if he knows it. If a merchant 
ſells cloth that he knows to be badly fulled, 
So, if one ſells ſtone for bezoar, when he 
knows it not to be ſo. So, if a man ſells 
goods as his, when they are the goods of a 
ſtranger, without an expreſs warranty. So, 
if the ſeller ſay they are the goods of A. 
which he hath authority to ſell, when they 
are the goods of another ; though it is not 
averred, that he knew them to be the goods 
of a ſtranger. So, if he ſells a ſtone, or 
jewels, affirming them to be good, when 
they are not. So, if he ſell land, affirming 
the rent to be ſo much, when it is not ; for 
the rent is certain, and lies within his owa 
knowledge. If he ſell land, affirming that 
he had a good title, when he knew he had 
not any title. 

Where the ſeller hath poſſeſſion of the 
goods, the bare affirmation that they are his, 
is ſufficient to have an action of deceit, if 
they are not. And in theſe caſes, the action 
lies before the goods are taken by the owner, 
And, tho' the money is not paid for them, 


9. Or other Falſity. 


So, if a man contract to enfeoff A. of 


ſuch land, and afterwards enfeoff another. 


Or before feoffment to A. acknowledge a ſta- 


tute, &c. or make other incumbrance. So, 
if a man enfeoff another, upon condition to 
re-Infeoff him, who before re- infeoffment 
acknowledges a ſtatute, Cc. 


2 | So, 
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So, if a woman give 'a man blandiſhing 
words equal to a promiſe of marriage; 
whereby ſhe obtains of him preſents, and 
other ſervices. 1 Com. Dig. 179. 

I remember a caſe ſome years ſince, where 
a young man paid his addreſſes to a young 
woman, and they intending to marry he 

ve her a lottery ticket, which coming up 
a conſiderable prize, and he being poor, ſhe 
refuſed to marry him; he brought an action 
againſt her for the amount of the.prize, and 
recovered 1t. 

If a man being married, pretend himſelf 
fingle, and inveigle a woman to marry him, 
deceit lies. So if a clothier ſell bad cloths, 
upon which he put the mark of another, 
who made good cloths. 1 Com. Dij, 


179. . 


19, Far a falſe Afirmation upon other Occa- 


ions. 


So, if a man by a falſe affirmance of : 
thing, within his knowledge, procure an ad 
to be done, which otherwiſe would not be 
done; as if A. ſend his ſervant to buy an 
horſe, who buys it and pays for it, and the 


ſeller affirms to A. that he was not paid, 
whereupon A. pays him again. 1 Roll. Abr. 


106. J. 20. 

An action for money had and received, 
would lie in this caſe, but I mult obſerve in 
ſuch action, a plaintiff could only recover the 
ſpecific ſum, whereas in the former action a 
jury might, and probably would ras 

| con- 


„, 


I conceive ſuch a caſe comes within the ſta- 
tate for obtaining money under falſe pre- 
tences, and which ſubjects the offender to 
the puniſhment of fine, impriſonment, pil- 
lory, whipping, or tranſportation, by 30 
G. + c. 24+ 

It is ſaid deceit will lie, if a perſon affirm 
himſelf of full age, when he is an infant ; 
and thereby procure money to be lent to him 
upon mortgage. 1. Sid. 183. 


F ——— 
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11. For a falſe Warranty. 


So, deceit lies, when upon a fale a man 
warrants that which afterwards appears to be 
falſe, as if he warrant cloth ſold to be of ſuch 
a length. F. N. B. 98. K. 11 Ed. 4. 6. 

I conceive this rather doubtful, and whe- 
ther the action will lie, where the ſubje& of 
the warranty is obvious to every eye, or may 
become ſo with very little care and attention. 
Vide poſt. near the cloſe of this diviſion. 

The action lies if a man warrant an horſe 
to be ſound which is unſound. The ſame 
of other cattle, of wine, of goods, &c. 

So, if he warrant wool to be merchandiz- 
able when it is full of moths. So, if a com- 
mon carrier of cattle over the Humber, war- 
rant the carriage of an horſe ſafely, and he 
periſhes by the boat's being overloaded with 
otherhorſes. 1 Roll. Ab. 96. J. 47. 

But the common way is now, to declare 
upon the contract to carry ſafely, and ſtate 
negligence, &c. 


Deceit 
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Deceit lies, if a man warrant a bale to be 
only of 80016. weight, which is of 20001þ, 
whereby the carrier's horſes are killed by the 
exceſs of weight. If he warrant rent to be ſo 
much, when it is not. Or, land to be of 
ſuch a value when it is not. And the action 
lies, though the warranty be by parol. 

In the ſale of goods, ſaying that they are 


his, is ſufficient, where the ſeller hath the 


poſſeſſion. But where the ſeller hath not 
the poſſeſſion, there muſt be an expreſs war. 
ranty, that he hath the property of the 
goods. b 

So, a warranty of lands muſt be expreſ, 
whether the ſeller be in poſſeſſion, or not, 
Though the warranty extend to a future 


time. 


A man is bound by his warranty of the 
ſoundneſs of cattle, that are unſound, though 


the unſoundneſs was ſecret, and not known 


to the ſeller. So, if the malady by poſſibi- 
lity was not viſible; as, if a man warrant an 
horſe to be ſound wind and limb) and he had 
but one eye; for that perhaps was not diſco: 
vered, and it ſhall be intended that it was 
not, when the jury find that he warranted. 
1 Salk. 211. Sed qu? 

But the words of a warranty ſhall have: 
As, if a man take 
ſheep to depaſture, and warrant that he will 
keep them ſound in his land; that ſhall be 
intended that his paſture ſhall rot infect 
them; but an action does not lie, if they 
were unſound at the time of the warranty. 
The warranty muſt be made upon the bat- 
| | | | gall, 


Word: 


gain, and at the time of the bargain, other- 
wiſe it is not good without deed. Vide poſt. 
Div. VI. No. 3. And therefore, if a man 
affirm himſelf owner, and ſell ſeven days af- 
terwards, deceit does not lie upon this affirm- 
ance. If he ſell goods to be delivered after- 
wards, and at the time of the delivery war- 
rant them to be good, the warranty is void, 
1 Com. Dig. 180. 

[t is ſaid that the warranty muſt be by him 
who ſells; and therefore, if a ſervant or ap- 
prentice, upon a ſale of goods for his maſter 
warrant them, it will be a void warranty; for 
it is the ſale of he maſter. 2 Roll. 270. 

But with due deference I conceive the pro- 
polition to be too general, for ſuppoſing the 
maſter not bound by the warranty of the ſer- 
vant, where he was not authoriſed to war- 
rant (a propoſition I ſcarce know how to 
grant) yet if the ſervant was authoriſed to 
warrant, the maſter is ſurely bound by the 
warranty. 

If a man warrant an horſe to be found be- 
fore ſale, upon which the other buys him, 
an action lies, for the warranty was the cauſe 
of the buying. Or, before the money paid, 

| for that completes the bargain. 

A warranty to do a thing in futuro does 

| not bind without deed ; for it ſounds in co- 
venant ; as, if a man warrant that he will 
purchaſe ſuch a manor; an action does not 
lie if he do not. Or, if a counſel warrant 
that he will gain ſuch a cauſe, and do not. 
Or if a man warrant that ſuch ſeed will grow. 
Vor. I. N That 
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That an horſe will carry him ten miles in two 


hours, 

So a warranty does not bind when it is ap- 
parently falſe in the view, or knowledge of 
the vendee ; as if a man warrant an horſe ap. 
parently blind to be ſound, and the vendee 
ſees him. Or warrant cloth to be murray 
when it is blue, and the vendee ſees it. But 
if a man fell an horſe that hath a falſe ot 
counterteit eye, an action lies. 1 Com. Dur. 
181. 

If A. offers a ſword to ſale to B. with 
warranty that the hilt is ſilver, refuſes the 
money offered, and goes away, then returns 
and ſells it to B. for leſs money than was be. 
fore offered, without warranty, the firſt war- 
ranty will not extend to this ſale. Sera, 
414. In this caſe the gripe was filver, the 
reſt of the hilt braſs. The plaintiff declated 
upon the warranty of the hilt's being ſilvet, 
when in fact it was braſs ; but not being able 
to prove a warranty upon the ſecond bargain, 
was nonſuited. The chief juſtice ſeemed to 
be of opinion, that the gripe being filver, 
the plaintiff ſhould have declared ſpecialh, 
on a warranty of the reſt of the hilt only, and 
have ſaid that that part was braſs. But 
with great deference tohisopinion, had there 
been a warranty on the ſecond bargain, [ 
conceive he ſhould have declared according 
to the warranty of the whole, and alledged 
that, although the gripe was ſilver, yet that 
the reſt of the hilt was brais, 
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II. Againſt whom it lies. 


Deceit ſhall be brought againſt all the par- 
ties to the deceit. As, if a ſheriff return the 
tenant ſummoned, when he was not ſum- 
moned, whereby the demandant recovers by 
default, it ſhall be brought againſt the de- 
mandant and the ſheriff. And if the demand- 
ant afterwards enfeoff A. it ſhall be brought 
againſt the demandant, feoffee and ſheriff. 
And if the demandant die 1t ſhall be brought 
againſt his heir. So, if one of the coroners 
ſces the party, and they all return no eff in- 
dentus; an action upon the caſe lies againſt 
them all for a falſe return. 

if a man act only as a ſervant, the action 
ſhall be brought againſt his maſter. As, if 
the ſervant of a taverner ſell corrupted wine, 
though the maſter do not command him to 
tell it to ſuch particular perſon. Though 
the ſervant knew it to be corrupted, for he 
did it only as a ſervant. So, where a fervant 
in any caſe ſells by the command and covin 
of his maſter, for it is the ſale of the maſter. 
It a ſervant of a goldſmith, by order of his 
maſter fell plate, or jewels for good, which 
are falſe. So, in all caſes where a ſervant 
acts in execution of an authority given by 
his maſter, the maſter ſhall be charged by 
his act. 

If a factor ſell one fort of goods for ano- 
ther, the merchant ſhall be charged. 

It a bailiff permits an eſcape, an action 
lies againſt the ſheriff, Or, if the ſheriff 
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take upon him to return the anſwer of ay 
old bailiff of a franchiſe after his removal, 
which is falſe. 

But if a ſervant is guilty of a deceit with. 
out the covin of his maſter, an action lies 
againſt the ſervant; for it is a perſonal 
wrong and falſity. As, if a ſervant, who is 
my merchant, ſell falſe merchandize in a fair 
of his own head, for the maſter does not 
command him to ſell to any one in particu. 
lar. Sedgu? if the maſter is not liable to 
an action. | 

If an under-ſheriff imbezil a writ, an ac- 
tion lies againſt him. Or, upon a writ de- 
livered to him makes a ſummons, and do not 
return the writ ; for perhaps the ſheriff had 
not notice of it. If an under-bailiff upon: 
warrant levy the debt, and afterwards con- 
ceals the writ. It an under-ſheriff ſuffer an 
eſcape, the party may charge him if he will, 
If the under-ſteward of an inferior court pro- 
ceed after an habeas corpus delivered. 

If the ſervant of a poſt-maſter ſteal goods 
delivered to him, to be carried by the poll. 
Sal. 441. But I conceive this caſe is ovet- 
turned by the judgment in Whitfield and 
Lord Le Deſpencer, and al Cowp. 754, Ec, 
where it is adjudged, that an action docs 
not lie againſt the poſt-maſter general, for? 
bank note ſtolen by one of the ſorters out df 


a letter delivered into the poſt- office. 


If a ſervant act contrary to the direction of 
his maſter, and his maſter diſagree to it. 9%, 
it a ſervant make an expreſs warranty, A 
it a ſervant leaſe land for his maſter, refer” 
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ing the rent to his maſter, and to invite the 
leſſee to take the leaſe, promiſe that he ſhall 
enjoy it without incumbrance; if the land be 
incumbred, an action may be maintained 
againſt the ſervant. If a ſervant directed by 
a goldſmith his maſter, to ſell a falſe jewel 
to the king of Barbary, procure A. without 
the privity of his maſter to ſell it, who is 
afterwards impriſoned till he refund the 
money paid, A. ſhall not have an action a- 
ainſt the maſter. 1 Cem. Dig. 181, 2. 

It is ſaid that this action lies againſt the 
maſter for a fraud of the ſervant in his trade, 
though the maſter was ignorant of it. Stra. 


053. 
TIT. By whom it lies. 


If a man loſe by default in a precip? gusd 
reddat, his heir after his death may have 
deceit. So, if there be execution by default 
upon a recognizance, and the defendant die, 
his executors ſhall have deceit, and ſhall be 
reſtored. If tenant for term of life, or in 
fee in ancient demeſue, levy a fine at common 
law, the lord being only tenant for life, ſhall 
have deceit to annul the fine. And, after his 
death, he in the reverſion. 

But, he in the reverſion, ſhall not have 
deceit, if the tenant for life loſe by default, 
where he was not ſummoned and dies. F. N. 
B. 99. E. 

It a man apply bad medicines to the maim- 
ing of a ſrvant, the maſter ſhall have an 
ation, for he receives a prejudice from the 


N loſs 


11 


loſs of ſervice. So, if a ſervant be cozened 


V 
of his maſter's money, the maſter ſhall have di 
the action. 1 Com. Dig. 182, 3. N 
IV. At what Time it lies. w 
cl 
If there be judgment againſt the tenant by fr 
default, who was not ſummoned, deceit lies th 
before the entry of the demandant, other- an 
wiſe he may delay his entry until the ſum- gi 
moners and viewers are dead, 
It A. ſell goods as his, when they are not, 
deceit lies before the owner ſeizes the goods; 
for if he wait till an interruption by the 
owner, the party may be dead, IS 
If a man make a fale with warranty, an th 
action lies before the money paid, for the de- nc 
fendant may have debt for his money. 1 Con. hi 
Dig, 183. Vide ante Div. I. No. 4. Wi 
| in 
N 
FV. When Deceit does not lic. th 
1. For a judicial AF. vo 
| | if 
Deccit does not lie againſt him who act or 
judicially; although he prejudices another. ren 
As, if a judge of record give a falſe judgment. ip! 
ari 


If a ſheriff hath a court by preſcription, and 
executes. proceſs, an action does not lie for 
any thing that he does there. Nor againk 
him who ſues in a proper court without 
cauſe. As, if one ſue in the ſpiritual court 
for tithes after payment. Nor, for tithes of 
Zroſs trees. So, if he ſue in an inferior court, 

= . without 
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without any cauſe of action within the juriſ- 
diction. 1 Com. Dig. 183. Vide ante Div. J. 
No. 4. 

in al theſe caſes I conceive coſts are given, 
which is by the law ſuppoſed to be a ſuffi- 
cient puniſhment, and that it will deter men 
from inſtituting ſuch ſuits, but I do not 
think it operates as a ſufficient prevention, 
and in many caſes I conceive the law ſhould 
give an action, 


2. For a Prejudice without a Truſt. 


This action does not lie againſt him, who 
is not ſpecially intruſted, nor profeſſes ſkill, 
though he does a prejudice. As, if a man 
not retained, diſcover the evidence ſhewn to 
him. Or, afterwards become of counſel 
with the other party. If a man not profeſſ- 
ing the cure, kill a horſe by bad medicines, 
or maim the hand of another by ignorance in 
the cure. 1 Com. Dig. 183. 

The two laſt caſes muſt, I conceive mean 
volunteers, who are not of the profeſſion, for 
if a farrier undertake the cure of my horſe, 
or a ſurgeon of my hand, &c. they do it for 
reward, the law implies a promiſe, and a 
ſpecial action upon the caſe lies, for injury 
atiſing from ignorance, or negligence. 
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3. For an unſucceſsful Endeavour in his 


Truſt. 


Deceit does not lie againſt a man intruſted, 
if he does his endeavour, though he do not 
ſucceed. As an action does not lie againſt x 
counſel retained in ſuch a cauſe, if he doth 
his duty, though he do not ſucceed. Nor 
againſt a ſurgeon who uſeth due diligence, 
though he do not cure. 1 Com. Dig. 184. 


4. For a Falſity without Warranty, 


Deceit does not lie againſt him who ſells 
without warranty, if thething fold had a vi- 
ſible malady, which the vendee had an op- 
portunity of diſcovering: As, if a man ſell a 
horſe, which he knew to be lame, or that 
had ſplint, ſpavin, Cc. which the vendee 
might perceive by inſpection. So if a man 
{ell corrupted wine, if the vendee or his ſer- 
vant taſte, and approve of it. 1 Com. Dig. 
184. 

Jam not clear that the laſt caſe is law. 
Vintners have now the art of brewing of wint, 
in ſuch a manner, as to impoſe upon many, 
wo are not very bad judges of wine; and 
though the taſte may pleaſe, yet the compo- 
ſition may contain ſome ingredient, deſtruc- 
tive to health, though not perceptible to the 
taſte; and in ſuch caſe, upon due proof, | 
think an action might be maintained. 


11 


„ 


It is ſaid, deceit does not lie, if a man af- 
firm, that he was offered ſo much by A. for 
the thing ſold, when he was not. So if he 
knew not the defect, at the time of the ſale, 
an action does not lie. 1 Com. Dig. 184. 

The author means an action of deceit 
does not lie. But if there was a warranty, 
though the ſeller did not know of the mala- 
dy, an action lies upon his warranty. 

il ch nk in ſuch caſes, the true diſtinction 
is, where the deceit may eaſily appear to the 
venice, who depends on his own judgment: 
ation will not lie, the law not being in aid 
of ignorance, Where the deceit is not 
eaſily perceived, can be diſcovered by con- 
noifleurs only, and is ſuch a deceit, as the 
generality of mankind (tho' common purch- 
aſers) cannot, on contracting for the com- 
modity, find out, action ought to lie. Does 
not an action lie for ſhort meaſare ? Suppoſe 
cannot gauge, muſt I pay for the gauging 
every gallon of liquor I buy ? It might be 
attended with more trouble and expence, 
than the commodity was worth. 


5. When there is another Remedy. 


Deceit does not lie for a falſity, when the 
party may avoid it by plea: As, if a man 
counterfeit my name to a bond; for I may 
plead non eff adtum. If a man ſue for tithes 
in the ſpiritual court, and when the defend- 
ant hath two witneſſes to prove payment, 
diſcontinues, and after the death of one of 
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the witneſſes, ſues again; for the defendant 
may have a prohibition. So, if a man after 
payment of a debt, and a releaſe given, be 
taken in execution again; for he may have an 
audita querela. 1 Com. Dig. 184, f. 

As to the remedy, the beſt method would 
be to pay the money into the ſheriff's hands, 
give him notice to retain it, and move the 
court, that the money be reſtored to the party, 
and that the plaintiff pay the coſts of the ap- 
plication. 

Deceit does not lie, if a man be taken up 
by erroneous proceſs; for he may be aided 
by a writ of error. Otherwiſe, when he can- 
not take advantage by writ of error. So, if 
a bailiff make a falſe af7davt upon an arreſf, 
whereby A. is committed to priſon; for he 
may be indicted for perjury. So, if an exe- 
cutor, pending an action againſt him, make 
a fraudulent fale of his goods ; for it will be 
a devaſiavit. 1 Com. Dig. 185. 


FI, The Proceedings in an Action for « 
Deceit. 


1. The Original. 


An action for a deceit ſhall be ſued by 
original out of the chancery. And the wilt 
is Without Tz et armis; as in other actions 
upon the caſe. And, if the deceit be to the 
court, the writ ſhall be ad reſpondendum tam 
regi quam parti. And the proceſs in a will 
of deceit, is attachment and diſtreſs, But 
ſometimes the party may ſue by original, 4 

J 


th 
by 


fa] 
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by a writ judicial out of the court, where 
the deceit was committed at his election. 
And ſometimes a writ of deceit ſhall be in 
the nature of an audita querela. As the writ 
of deceit is rather obſolete, an action upon 
the caſe in the nature of a deceit, being the 
modern remedy, I ſhall not enlarge on this 
diviſion, but refer to 1 Com. Dig. 185. Fitz. 
Nat. Brev. gaz, &c. Reg. 112, &c. 

Under the following diviſions, I ſhall ſtate 
the law, &c. as it applies to actions upon the 
caſe, in the nature of deceit. 


2. The Declaration. 


2. It muſ! be laid in the proper County. 


Deceit ſhall be brought in the county, 
where the deceit is ſuppoſed to be done. 
Vide Afton, Div. XI. No. 5. And the 
venue ſhall not be changed. 1 Com. Dig. 185. 
Vide Action. Div. XI. No. 13. 

So in action upon the caſe, in nature of a 
deceit, was the plaintiff not to declare in the 
proper county ; the court would, on motion, 
upon the common afidavit, change the 
venue. 


3. It muſt be with a ſcienter, &c. 


The declaration regularly ought to charge, 
that the defendant was /ſciens of the matter, 


falſely and fraudulently. It ought regularly 
1 to 


by which he deceived. And that he did it 
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to ſhew, in what the deceit conſiſted : As, 
if it be for requiring extravagant bail; i 


ought to ſhew, how much. the debt wa, | 


what proceſs was ſued, and what bail de. 
manded. But it may be ſupplied by matte 
tantamount, If the plaintiff alledge, that 
the defendant did the act falſely and fray. 
dulently, that imports, after verdict, tha 
he did it &nowingly, So &nowingly, ſupplies 
the omiſſion of Falſely and fraudulently, after 
verdict. And, if he alledge, that the de. 
fendant was /czens of the defect, there is nat 
any neceſſity for a more expreſs averment, 
that there was ſuch a defect. So, if knowing. 
ly, and falſely, and fraudulently, are omitted, 
it is good, after verdict, It the plaintiff 
declare of a warranty, he muſt ſhew that the 
warranty was at the time of the ſale. If he 
declare of a deceit, by one who profeſſed 
{kill, as of a taylor, for inartificially making 
his cloaths, he muſt ſhew, that he delivered 
materials to him, for the making of them. 
So, he muſt ſhew the particular defects, 
1 Com. Dig. 185, 6. 


* 


4. The Plea. 


To an action for deceit, the defendant 
ſhall plead generally, Not Guilty. Pal. 393. 
So to an action upon the caſe, in the nature 
of a deceit. And he may plead not guilty, 
to an action for deceit in levying a fine in C. B. 
of land in antient d meſne, whereby it be— 
comes frank-fee, though matter of record is 


mixed 


in 
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or 
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| mixed with matter of fact. R. Tr. 10. Ann. 
in C. B. 5 Com. Dig. 192. 


Action upon the Caſe for Defamation. 
J. When an Action for Defamation lies. 


An action upon the caſe lies for defama- 
tion, if a man defame another by ſlanderous 
words, or, if by any means he publiſh ſlander 
of another : As, if a miniſter in his pulpit 
pronounce a man to be excommunicated, 
when he was not. If a man by letter, write 
flander of another, to a third perſon, If he 
inſert ſlander in an afrdavz, foreign to the 
matter of the davit. 1 Com. Dig. 186. 
The laſt caſe is dub. 3 Mod. 108. 


IT. De Scandalis Magnatum. 


1. For Whom it lies. 


By the flat. 2 R. 2. c. 5. confirmed by 
the fat. 12 R. 2. c. 11. None ſhall deviſe, 
or ſpeak falſe news, lies, or other ſuch falſe 
things of the prelates, dukes, earls, barons, 
and other nobles, and great men of the realm, 
and of the chancellor, treaſurer, clerk of the 
privy-ſeal, ſteward of the king's houſe, juſ- 
tices of the one bench or the other, and other 
great officers of the realm; and he that doth 
hall incur the pain of far. V. I. 

Any great man, or officer of the realm, 
ſhall have an action, as well for our lord the 
king, as for himſelf, upon the fat. 2 R. 2. 
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c. F. if words are ſpoken to the flander of 
him. ide action upon flatute. Div. V. Mol 2. 
So, a viſcount may have it; though this 
dignity was created ſince the ſtatute. So, 1 
baron of the excheguer ; though the ſtatute 
mentions only zuſiices of the one bench or thy 
other. But, this action does not lie for 2 
peer; if he was not ſo at the time of the 
ſpeaking. 1 Com. Dig. 187. 


2. For what Vor ds. 


{ Scandalum magnatum lies, if a man ſpeak 
againſt them any words, which are aQtiona- 
ble when ſpoken againſt a common perton, 
So, tho' the words are not ſo certain, as to 
maintain an action for a common perſon; yet 
if they ſound in ſlander, ſcandalum magnatun 
lies: As, if a man ſay, my lord P. ſent after 
me to take my furſe ; though he do not {ay, 
Feloniouſly, 

My lord P. is an unworthy man, and ad. 
againſt law and reaſen. 

My lord las no more conſcience than a dig. 

My lord is no more to be valued than a dig. 

If a man ſay to a biſhop, you wrote a letter, 
which 1s againſt the word of God, the queen's 
authority, and to the maintenance of ſuperſii- 


tion. 
My tord impriſoned me, till I made bin 4 
releaſe. 


If a man ſay of a biſhop, he 7s a papiſ. 
He is a wicked man. 
My lord bid me compound the robbery. 

. 


E 


My lord cares not how he comes by goods. 
I have learnt your unchriſtian dealing to 
take my good name, hife, land, goods, Cc. 
He is a baſe earl, and a paltry lord, and 
leeps none but rogues and raſcals like himſelf 
This action lies for words in the courſe of 
a judicial proceeding, where the court hath 
not juriſdiction. Vide poſi, Div. VI. No. 22. 
Vide action upon the caſe for a conſpiracy. 
Div. I. 
But, an action upon the „at. 2 R. 2. c. 5. 
| does not lie for a judicial proceeding againſt 
a peer by action, appeal, indictment, &c. 
though he be acquitted. 
| So, it does not lie, where the words do 
not import ſlander; as, if a man ay, e 
earl's men, by his command, to% goods by a forg- 
| ed warrant; for if he did not know it to be 
| forged, it is no offence. If A. ſay, that a 
peer, being a ſubjeft, ought to obey the king's 
order; to which B. anſwers, {hat is his grief. 
i Com. Dig. 187, 8. 


3. How the Proceeding ſhall be. 


If in the declaration, the ſtatute be miſ- 
recited in a material point, it is bad. But 
the declaration need not recite the ſtatute at 
large. Vide action upon ſtatute. Div. VIII. 
It the declaration ſay, debates for flander, 
it is not a material variance. Nor, if it lay, 
diſcords between the great men and the com- 
monalty, for, diſcords within this kingdom. 
Nor, if it miſrecite the preamble, or a part, 
that does not vary the offence. Nor, ſay 
lies 


1 


lies for ſcandal. If it ſay, counterſeit lies 
for deviſe lies. If it omit (and cher), grea 


men, Sc. 1 Com. Dig. 188. Cro. Car. 
135, 6. 142. 


II. To the Slander of a Title, 


1. When it lies. 


An action upon the caſe lies for the ſlander 
of a title; as, if a man intending to ſel 
lang, another ſays, at he has a leaſe of it 
for 99 years. Or, that A. hath a rent-chary 
out of the land; whereby the owner cannot 
ſell it. I know one who hath two leaſes if 
this land, which he will not part with. Its 
troubled with more incumbrances than it ii 
worth, Think you the land is his? It i 
a compatt between his brother and bim. }B, 
ferged a deed to cheat me of my eflate, ani 
gave A. 40s. for ingraſſing it. 

So, if a man ſay, B.'s land is lawfully 4. 
ſured to C. though C. hath a void limitation 
of it, which might give a colour for the 
words ; for he takes upon him a knowledge 
of the law. So, if a man, knowing A. to be 
in communication for ſelling his eſtate, pub- | 
liſh-a leaſe, which he himſelf hath, and which 
he knows to be counterfeit, for a good leaſe. 
So, if he ſpeak of a leaſe as ſubſiſting, with- 
out mentioning his title to it. So an action 
upon the caſe lies for ſlander of a title, when 
the words are ſpoken to a ſtranger, and not 
to him who intended to purchaſe. 1 Con. 


Dig. 188, 9. aha 
2. 
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2. When not. 


But, if a man ſay, that be himſelf hath a 
zitle to the land, though it be falſe, an ac- 
tion upon the caſe does not lie for the ſlander. 
(The authority is 4 Co. 18. 4. but the caſe 
was attended with particular circumſtances.) 
And, though it appears by the bar of the 
defendant himſelf, that he hath no title; 
for a bar ſhall not make a count, inſufficient 
to maintain the action, to be a good one, 
So, if a man ſay, I know one who hath title, 
be may juſtify, by ſhewing, that he himſelf 
hath title, 

80, if the words themſelves appear not to 
impeach the title, an action upon the caſe 
does not lie; as, if the plaintiff declare, that 
A. by fine, ſettled land to himſelf for life, 
remainder to the firſt ſon, then after to be 
begotten in tail, remainder to the plaintiff; 
and that the defendant after the death of 4. 
in ſlander of his remainder, ſaid, tha? B. is 
the lawful fon of A. begotten after his mar- 
r:age, when in fact he is not io; an action 
upon the caſe does not lie; for if he was his 
on after marriage, unleſs he was born after 
the fine levied, it is not any prejudice to the 
plaintiff's remainder. So, if the words are 
not a direct ſlander to the title: As, if A. 


b. Ws (old land to B. who had a mind to fell it 
N to D. and a man ſays to a ſtranger, that A. 
on i=: 2 b2/tard, whereby D. did not purchaſe 
en ; an action does not lic by B. Vide fot. 
8. Div. I. No. 11, 12. 


He bath no authority to ſell. A. ſhall be 
prought to inherit that fate. So, if it do 
Vol. I, 0 not 
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not appear, that the plaintiff hath a damage, 
the action does not lie; and therefore the 
plaintiff ought to aver, that by the ſpeaking, 
he could not ſell, or leaſe, Sc. So, if th 
plaintiff ſay only, that he had an intent t 
ſell, without alledging a communication fe 
a ſale. Or, if he ſhew only an intent 5 
make a voluntary ſettlement. So, if th 
words are ſpoken by a counfel to his client, 
who adviſes with him upon the purchak 
or, by an attorney, with whom he adyif 
upon the purchaſe, 1 Com. Dig. 189. 


IV. To the Slander of a common Perſon. 


1. Words which endanger his Life. 


1. Charge of Treaſon, Vide poſt. Div. II. 
No. 1. 16. 

An action on the caſe lies for words ſpoket 
againſt a common perſon, which charge hin 
with treaſon; as, thou art à traitor, I 
hath committed treaſon. Thou art a traitir) 
knave. He did treaſf'n in the Low Countries; 
for it is triable by „at. 35 H. 8. [ accu 
Juſtice Hutton of high treaſon, He is a traild 
| and rebel. I am no traitor, but have ſeen tht 
4 in rebellion. Thou art a rebel, and all til 
3 keep thee company, and no friend to the quel. 

| He would have taken away the king's life; for 
the intent is treaſon. Thou haſt ſet thy har 
3 to bring the late king to juſtice. Thou, ond 
1 thy crew brought the late king to death. Ton 
didft harbour A. the Jeſuit, knowing him tl tt 
4 gne ; Without ſaying that he was born in Bt 


gau 


[ ©2983] 


gland. That the plaintiff ſaid, 10 Fac. there 
is no prince in England ; for it ſhall be taken, 
that he denied the ſon of the king to be 
prince. He ts fo be hanged for counterfeiting 
the king's hand and ſeal. Thou art a clipper, 
and ſhalt be hanged for it ; for it ſhall not be 
intended a clipper of any thing, but money, 
Thou wer't burnt in the hand for coining ; tho 
he could not have clergy, Thou art a clip- 
per, and thy neck ſhall pay for it. I will 
hang him, for he hath ſpoken treaſon, He 
hath ſpoken treaſon, and I will prove it. 


2, Of Murder, Vide poſt. Div. VI. No. 2. 


So action lies for words which charge with 
murder; as, you porſoned your huſband ; if the 
huſband be dead. Thou haſt killed A. Thou 
didjt help to murder A. He hath killed @ man; 
without mentioning any one in particular. 
He broke his father's ribs, of which he died: 
He may be hanged for the murder. He killed 
my wi/e; without an averment, that ſhe 
is dead. He diſpatched his wife, and will diſ- 
patch me too. 1 Com. Dig. 190. 

You did ſhut up my ſiſter (plaintiff's wife, 
defendant's fiſter), and murder ber, and 1 
will prove it. 2 Stra. 1130: ; 


2 
© 
& 
1 
4 
n 
4 
1% 
*3 
15 
* 
* 
1 
* 
p 
\ 


N 
: 
: 
z Pl 
2 
. 
IH. 
o 
* 
1 
9 
= 8 
| j 
"FE 5 
q \ 
: 
4 
„ 
' 
4. 
1 
9 
. 
1 
5 
4 7 
17 
: * 
14 
LE * 
1. - 
þ4 i 
_ 
] l l 
1 
1 
% £ Lo 
* * 
A 
j 
» 
TY 
4 - 
A 
$ 
4 F 
A 
® 
[ 
4 * 4 
# - 
1 
3 
* 
oy - 
5 4 
. 
' 4 
= ; 
| 
13 
. | 
6 
A 7 
? 
4 ' 
9 
I 
4 y f 
4 1 
1 
\ 
F 
CY: 
0 
4 
a 
? l 
x \ 
E. 
"3 
* 
1 . 
= 
Pig. 
2 ö 
4 * 5 
bo 4, 
2 
wi, 2 
= Z 
1 1 
9 = BR 
+ 
wa 
* LAY 
© L 
8 
14 
* 
=. 4 
£< 7 
__ 7 
= 
Ry 
* 
4 
, 7 
1 
. 1 
\ 
- 
N 4 
w_ 
13 
: it 
Lk $3 
4 $: 
4 14 
* 
Bos 
* 7 
4 . 
7 
” » 
.. == 
: . 
, - 
© 4 
. 
1 © 4 
7 - 
* ( 
, 
\ 
_ k 


3. Of other Felony. 
By ſtatute, Vide pot. Div. VI. No. 3. 17. 


So action lies for words which charge with 
any felony, created by ſtatute, though the 


Plaintiff do not ſhew any damage conſequent. 
O 2 It 


4. By the Common Lato. Vide poſt. Div. Vi 


in the highway, and took my purſe ; though 
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If he ſay, he hath two wives, and J wil 
hang him, &c. 1 Com. Dig. 190, 1, 


No. 4. 17. 


So, if he charge with burglary, &c.; þ 
is in the church, robbing the church, He i 
a rogue, and broke open an houſe. 

So, if he charge with robbery ; as, if he 
ſay, be went to A. and would have him nh 
B.'s houſe, and be did rob bim; without (a 
ing, who did the robbery. He ſet on w 


he did not ſay, that he robbed him. H 
would have given D. money to rob A. and 
did rob him. He lay in wait to rob him, ai 
ſet on him in the highway, He ſet upon nt ti 
rob me. He hath picked my pocket of fer 
and gold. 
So, if he charge with larceny; be u. 
thief, and flole, or {for he ſtole) my tr 
furze, dung, turnips, corn, graſs, or otit 
thing of which felony may be committed. 
Though the charge amounts only to et! 
larceny. As, be Role my corn out of my bart; 
without mentioning the value. He  feloninh 
ſtole my corn. He jlole corn from A. He fil 
three pecks of corn ſent to his mill. He di 
break open my cheſt, and ſteal my deeds ; itt 
that is felony. He hath flolen my wood, I 
ole my box-word;, Stole lead cut of my maſter! 
bouſe. Stole our bees, and art a thief. 


I bj 


= 


By a feme=covert, you flole my faggots ; for 
ſhe may have property, and it is a common 
way of talking. 5 
So, if one ſay, be was a thief, and ftol: my 
gold. So, if he ſay, be is @ thief, and ole 
lad off the houſe, which formerly was not 
felony ; the former words being actionable 
by themſelves. 1 Com. Dig. 191, 2. 

To ſteal lead off a houſe, church, or 
other building, Cc. is now made felony by 
flat. 4 Geo. 2. c. 32. And therefore the 
latter words, without the former, would be 
actionable. 

If a man charge with felony generally, it 
is actionable; as, he is a thiif, Thou art a 
whore, and a thi:f. Thou art à whore-thief. 
He flole the colonel's cloth; whout ſaying 
what colonel. 

So, an action on the caſe lies, for im- 
poſing on him the crime of felony generally, 
without ſaying what felony. 

So, if he accule one of an attempt, which 
makes him acceſſary to a felony ; as, he lay 
in wait to rob, Cc. He ſit them on to rob me. 
He perſuaded A. to rob me, She attempted 
to kill, A. flole ſheep, and B. by compact, 
took a meadow to cloak the felony. 

Thou d:dft receive ſtolen goods, knowing them 
fo be ſtolen ; for by the fiat. 3 and 4 M. and 
M. c. 9. Such a receiver is an acceſſary. 

He maintains thieves, or pirates, Ce. 
againſt the law and proclamation ; though he 
do not ſay, that he knew them to be thieves, 
or pirates; for againſt law, imports it. | 
O 3 A, ſtole 
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| Jefore the Chief Juſtice, Thou procuredſt A. 
io come thirty miles to commit perjury b fore 
the biſhop of M. and haſt given bim 101. for 
that purpoſe 3 though the perjury is not al- 
ledged to have been committed. 1 Com. 


Dig. 193. 


7. Or, Words that import Perjury, Vide 
500. Div. VI. No. 5. 18. ante, No. 5. 


So, if he ſay, that A. was forſworn, and 
add ſuch words as denote him to be perjured ; 
as, if he ſay, he was forſworn in the ecclefi- 
oftical court ; for it is a court well known, 
Vide 1 Com. Dig. 193. and 208. 1 Hawk, 
Pl. Cr. 173. In the court of requeſts. In 
the court of the counſel of the marches of Wales. 
In chancery ; for it is a court of record. He 
was for ſworn in his anſwer to A's bill in 
chancery ; if he alledge, that A. exhibited 
his bill, to which the plaintiff anſwered, 
though he do not ſay, in a point material; 
and it ſhall not be intended another ſuit. 

He 1s a for ſworn fellow, and hanged as ho- 
neſt a man as himſelf by his falſe cath. Thou 
wert for ſworn in the adtion at the aſſiſes, hav- 
ing Ciſcourſe of an action, and his teſtimony 
there; though he do not ſay, in what par- 
ticular. | 

At the ſeſſions, having diſcourſe of the 
ſeſſions of P. though no action was tried 
there. At Hereford aſſiſes, if he alledge, 
that he was a witneſs there. | 


O 4 Thou 
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Thou art forſworn, Where? In Tf 
court, meaning a court leet. Thoy waſ 
or ſworn in the leet. 

Thou tookeft a falſe oath before juſtice IV, 
having diſcourſe of articles ſworn before 
him. 

Though the perjury is not within the 
fat. 5 El. c. 9. for he ſhall be puniſhed by 
the common law. 

So, he 1s forſworn in a court of record, with. 

out ſaying), in what court. He ts forſwm 
on record, He was jorſworn, indicted, and 
compounded for it. Thou wert forſworn, and 
T will ſet thee on the pillory for it, Hei 
forſworn, and ſhall loſe his ears, He wa 
[ for ſworn, and I will prove him perjured, u 
[ pay bis charges. He is for ſworn in every thing 
= he ſwore an the cauſe, without ſaying, upon 
* what matter the iſſue was. So, with an in- 
ducement, that he was a witneſs in a (uit 
in the county court ſuch a day againſt the 
huſband ; if his wife ſay, Thou art forſiorn, 
thou tookejt a falſe oath againſt my buſbani 
and me this day, 1 Com. Dig. 193, 4. 


8. Charge , Forgery, &c. Vide poſt. Dn. 
. NM. 0,7. 


So, if he charge with forgery ; as, if be 
ſay, he ſorged an obligation. I found the rt 
cord he forged. He forged an acquittance, 
A priiy ſeal and commiſſion. A licence I hid 
in the exchequer, He forged two drill. 
Thou hail forged a deed to cheat A. of bis 


land. That deed is forged, and B. made N 
o 
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Go, thou haſt forged a deed, generally. 
Thou haſt cauſed a deed to be forged. Thou 
haſt forged my father's will to deceive me. 
Thou haft forged a warrant in ſuch a ſuit. He 
forged B. ñ will. You made a falſe record, &c. 
This is a counterfeit warrant made by B. 
for the word counterfeir, is known in the 
law. 

So, if there be a diſcourſe of the plaintiff, 
and his office, as deputy clerk to A. and the 
defendant ſay, he is @ cozening knave, a 
cheater, and hath cozened his maſter. So, if 
he ſay, thou art a branded rogue; for it ſhall 
be intended, he was branded according to 
the ſtatute. Thou art a rogue on record. 1 
Com. Dig. 194. 

You are a rogue, and I will prove you e 
rogue, for you forged my name. 2 Wiif. 87. 


9. Charge with Morde, that ſubjeft to an 
IndiFment, Vide pojt. Div. VI, No. 20. 


So, if he ſay, he made ſuch a libel, and 
ſnew the effect of the libel; for, that he 
would be ſubject to fine and impriſonment. 
He conſpired the death of B. He is a falſe 
puller, and extortioner. 

So, if he ſay, ſhe keeps @ bawdy-houſe z 
for it is indictable. An houſe worſe than a 
bawdy-houſe, A fortiori ; if the party keeps 
an inn. So, if he fay, he kept à baway- 
bouſe; and it ſhall not be intended of a time 
before a general pardon, 1 Com. Dig. 194. 


10. Or, 
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30. Or, to Puniſhment by the Cuſtom of | 
Place. 


So, in Lend n, where by the cuſtom ; 
common harlot ſhall be carted, if he fay, 
thou art a common whore, and I will have g 
baſon tinged before thee. A bawd, and I aill 
have thee carted. Thou art a whore, and nn 
bufoand's whore. | 

So, in any other place, where there is the 
like cuſtom. 

The defendant may plead the ſpeaking in 
any other place, and traverſe the ſpeaking in 
London. Or, if it appear upon the evidence, 
on the general iſſue, the defendant fhall be 
found not guilty. The plaintiff ought to 
mew that her reſidence in London continues, 

If the words do not charge directly, hat 
the woman ts a whore, but only tantamount, 
the cuſtom of London does not extend to 
them. | 

If a woman hath a copyhold dum cafia; 
and one fays, thou art a whore, I will throw 
thee out of thy living, an action lies. So, in 
Yorkſhire, to lay, thou haſt trained a mart, 
with an averment, that in Yorkſhire, that 
imports ſodomy. 1 Com. Dig. 194, 5: 


* Words which tend to his Diſheriſon. 


Words which tend to the diſheriſon of 1 
man, are actionable; as, if he ſay of one 
who takes land by deſcent, he is a baſtard. 

Or, 


Or 


anc 


So, 


ho! 
an 

he 
ſuf 
he 


12. 


of 


rup 


Or 
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ancy, which is endangered by the words. 
| So, if he ſay of a woman who hath a copy- 
| hold, dum ſola & caſta vixerit, ſhe is a whore, 
an action will lie. And the action lies, tho” 
he do not alledge, that he loſt his eſtate, or 
| ſuffered other ſpecial damage. - And though 
he hath not any preſent eſtate, or title. 


| 12. But where the Diſberiſon is not apparent, 
they are not Attimable. 


The words, he is a baſtard, if they are 
ſpoken of an heir apparent generally, with- 
out other averment, are not actionable; for 
| he hath not any preſent damage. So, if he 
ſay, be is baſe born; for it ſhall be taken in 
nitiori ſenſu. 1 Com. Dig. 195. 


13. Words which flander a Man in his 
Ogice. 


13. As a Judge. 


Or, words, which ſlander a man in his 
office; as, if he ſay of a judge, he is @ cor- 
rupt judge, | 


14. Member of Parliament. 


If he ſay of a member of parliament, he 7s 
a Papiſt, and goes to maſs, and was a penſioner. 
Or, of any candidate, to be elected a mem- 

ber 


Or, of an heir apparent who has an expect- 
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ber of parliament. Or, he is a Facobite, and 
for bringing in the prince of Wales, and jy. 
pery. 


; 


1s. Tuſtice of Peace, Vide pot. Div. J.. 


No. 8. 


If, he ſay of a juſtice of peace, he covereth 
felonies, and is not worthy to be a juſtice. Hr 
bath taken money of a thief to keep him frm 
gaol. By your means, I had wrong at the 
ſeſſions, you cauſed one to ſwear faije again 
me. I could never have juſtice of him, but 
always injuſtice.” He makes uſe of the ing“ 
commiſſion to worry men out of their eſlates, 
He ts a forſworn juſtice, and not fit to be 4 
Juſtice. A partial juſtice. He diſcharged d. 
arreſted as acceſſory to a felony by an agree- 
ment of 3 l. He uſeth corrupt practices, Gt. 
None of conſcience, or who fears God, would 
do the like, He ſent a warrant for A. fir 
ſuſpicion of felony, and ſent B. to give bin 
warning to be abſent, He wreſts the law, and 
perverts juſtice to ſerve his own turn. He if 
his own head put into A.'s examination, that 
be confeſſed be ſtile a lamb. He is a papil. 
His maid jaw a prieſt give him the euchariſt, 
and extreme undtion. A. twice attempted to 
murder me, and this was by inſtigation of 
1 guftice B. 1 Com. Dig. 196. 

1 Speaking of a man concerning his office.— 
1 A. is a raſcal, a villain, and a liar. Fort, 
= 206. 2 L. Ray. 1369. Stra. 617,—Speak- 
bl ing about a warrant granted by him. be 
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is a ſworn juſtice, be is a rogue, and a for- 
feorn rogue. 2 Stra. 1168. 


16. Clergyman. 
If he ſay of a clergyman, he preacheth lies 


in the pulpit; for it is a cauſe of deprivation, 
Yonder is Dottor- A. robbing the church, He 
hath robbed the church. x Com. Dig. 196. 
Theſe laſt words would be actionable, if 
ſpoken of any one, nota clergyman, 1 Com. 
Dig. 196. | 


17. Commiſſioner for examining Witneſſes, 


If he ſay of a commiſſioner for examining 
witneſſes, be hath taken bribes to favour B. 
in execution of this commiſſion. He hath put 
out ſome depofutions, and added others not taken. 
i Com. Dig. 190. 


18. Receiver. 
If he fay of a receiver in the court of 
wards, Mr, Deceiver hath cozened the king. 
1 Com, Dig. 196. | 
19. Pariſh Officer. 


it he ſay of an overſeer, or churchwarden, 
thou haſt cheated the pariſh of qol. 1 Com. 
Dig. 197. 
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20. Juryman. 


If he ſay of a juryman, thou art a commy 
Juror, and haſt feen many overthrown by thy 


Falſe and ſubtle means. 1 Com. Dig. 197, 


21. Steward, &c. 


If he ſay of a ſteward of a court leet, ot 
court baron he put a preſentment into thy 
jury's verdict, without the conſent of the jury, 
Thou art a bribing corrupt knave, haſt wrongel 
me in the court of P. (where he was ſteward) 
and haſt not performed thy office according ti 


law. : 
Of a cuſtom-houſe officer, he tooꝶ Bbribe;, 
1 Com. Dig. 197. Vide ante, No. 8. 


22. Words which ſlander him in his Profeſſim. 
22. As a Counſellor. 


So, an action lies for words which flander 

a perſon in his profeſſion ; as, if he ſay ofa 
counſellor, - thou art no lawyer, canfs nt 
make a leaſe, they are fools who come to ibis 
for law. Thou a barriſter? Thou a barreter: 
thou art put from the bar. He is a dun, 
and will get nothing by the law. He has 1 
more law than a gackanapes, &c. He il 
deceive you, be was my counſel, and revealed 
the ſecrets of my cauſe. He will give vexatiw 
ans 


{ 20% ] 
and ill counſel, ir up ſuits, and milk your 


purſe (written in a letter to his client). He 
is a daffy- down-dilly ; which ſignifies an am- 
bidexter. = 

But it is not actionable to ſay of a counſel- 
lor, he has no more wit than a jackanapes, He 
is a paltry lawyer. 


23. Phyſician, &c. Vide poſt. Div. VI. No. 15. 


If he ſay of a phyſician, he 7s @ guack- 
ſalver. He is an emperick, a mountebank. 
Thu never waſt a ſcholar. Thou gaveſt 
pbyfick, which thou kneweſt was contrary to 
the diſeaſe. 

If he ſay to a ſurgeon, thou art no good ſub- 
ject, for thou poiſoneſt A. . wound to get more 
money of bim. 

Of a midwife ; e is ignorant and un/or- 
tunate in ber way. 


24. Attorney, Vide poft. Div. VI. No. g. 18. 


If he ſay of an attorney, you may be aſhamed 
to employ that knave. He is a baſe knave, 
ond maintains his wife by knavery, and cbeat- 
ing tricks, He is a ccgening, cheating knave. 
Thou art a knave, and ſuch knaves made my 
buſhand ſpend his eſtate. He is a cheating 
tnave, and maintains bis family by cheating, 
A bribing knave, A corrupt man, and deals 
corruptly. Thou art an amdbidexter. He is 
cheating attorney. Your attorney bath 

taken 
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taten 201. of you to cozen me. He hath ©. 
zened him 1o/l. in 4 bill of coſts. He gu; 
on both fides, and decerves thoſe who put him in 
truſt. He is a forging attorney. Het, 
forging knave. Tell the knave R. I wil 
teach him or any attorney to ſue out a writ, 
for it is tantamount to knave attorney, He i 
a champertor. A common barretor, E. 
flirreth men up to ſuits. He is a common 
maintainer of ſuits, and a champertor, 4 
baſe raſeal, I will make him loſe his ears, H. 
bath the falling fickneſs; for that diſables 
him in his profeſſion. 1 Com. Dig. 197, 8. 

I have ſome doubt, as to the laſt inſtance, 
as it is not a diſeaſe, that is infectious, or at- 
tended with ſcandal, or diſgrace: but I have 
ſtated it, as it hath the authority of C5. B, 

Comyns, and of 1 Rel. Ab. 55.1. 35. 

An action will lie, if the defendant fays 
of an attorney, he cannot read a declaration. 
He hath no more law than a gooſe, bull, Ec. 
1 Com. Dig. 198. 

Mr. H. ig a rogue for taking your money, 
and bas done nothing for it; be has not entered 
an appearance for you. He 1s no attorney at 
law; he don't dare to appear before a judge. 
What ſigniſies going to him? He is only an 
attorney's clerk, and a rogue; be is no attorney. 
2 Stra. 1138. 


25. Word., 
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25. Wards, which flander a Man in bis [ | 
Tr ade = v9 


25. As, if they import, that he is a Bankrupt. 


So, action lies for words, which ſlander a 
man in his trade; as if he ſay of a merchant, 
or tradeſman, he is 4 bankrupt. He ig a 
broken bankrupt, and run his country; with- 
out mentioning any certain trade, He is a 
beggarly knave, not able to pay his debts ; 
with an averment, that this imports a bank- 
rupt. Or, not able to pay 25. 6d. in the 
found, Buy no more for him, he will never 
pay, and is not worth a penny. 1 Com. Dig. 
198. | 

f have ſtated the three laſt caſes on the 
authority of the Chief Baron, who cites and 
refers to ſeveral authorities, viz. 1 Rol. 61. 
. 10. 1 Sid. 424. 1 Lev. 276. Cro. Car. 
| 472. Carth, 330. Ray. 184. 1 Rel. 61. 
. 5. J. 45. I conceive the action could not 
be ſupported, unleſs, in each caſe, the jury 
find the innuendo, or averment, that the de- 
fendant meant, or the words imported, that 
the plaintiff was a bankrupt. As to the 
words bearing ſuch an import, I muſt confeſs 
it does not appear to me how they can, for 
a man may be inſolvent, he may never pay 
his debts, and yet may not commit an act of 
bankruptcy, Inſolvency is not an act of 
bankruptcy. I do not know of any act of 
bankruptcy, but what is ſpecified in the ſta- 


tutes of bankruptcy ; and therefore, I would 
Vor. I. P have 
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have a practitioner well adviſed, before hy 
commences an action for any ſuch words, 
Tt is ſaid, an action lies for theſe word 
ſpoken of a merchant or tradeſman, thun 
oweſt more than thou art worth; whereby he 
could not be truſted. 1 Re“. 61. J. 55 
This hath likewiſe the authority of the 
Chief Baron. But here I conceive, ſpeci 
damage was alledged and proved, 2. e. tht 
fome perſon had, on occaſion of ſpeaking the 
words, refuſed to truſt, or give the plaintiff 
credit. If ſo, any other words, attende( 
with the like conſequences, would be a. 
tionable, as any words ſpoken of any man, 
which cauſe him ſpecial damage, are ations 
ble, becauſe of the ſpecial damage. 

It is actionable to ſay of a ſcrivener, he 9 
broken runaway, and dares not fhew his fac, 
1 Rol. 59. J. 40. This is now law, as tos 
money ſcrivener, becauſe he is within the 
bankrupt laws; whether it was or was not 
law before the ſtat. 5 Geo. 2. c. 30. I ned 
Bot ſay. 

It is actionable to fay of any one, ſubjed 
to the bankrupt laws, the following words: 
He is fed and gone, and I ſhall loſe my money 
He is run away, and never will return. H 
3s a bankrupt ſlave. Or, a bankrupt rogut. 
He is broke, and dare not appear at the trial 
He is a broken merchant. 1 Com. Dig. 196. 

Yeu are @ ſorry pitiful fellow, and a regu, 
and compounded your debts for 5 s. in the pound; 
for it is in effect calling him a bankrupl 
Stra. 762. 2 L. Ray. 1480. 


26. That 


1 212 J 


26. That he uſes Deceit. 


So, if one charge another with deceit in 
his trade; as, if he ſay of a weaver, be 
pawneth the goods of his cuſtomers, and is not 
to be truſted. | 
Of a bailiff, you cozened your maſter of a 
| buſhel of barley; innuendo, barley intruſted 
with him. | 
Of a journeyman ſhoe-maker, whoever 
hath him, he will cut him out of doors; with 
an averment, that the words ſignify, he will 
undo his maſter. He hath cozened bis maſter 
of bool. 
Of a partner in trade, be hath cheated his 
partner, for be received 20l. in partnerſhip, 
and gave account but of 51. 

Of a goldſmith, he is a cozening knave, be 
fold a chain of copper for gold. 
Of a leather-ſeller, He will cage you, be 
| fold lamb for ſhamois-ſkins. +,” 
Of a malſter, he is a cheat, ar © will cheat 
you ; be cheated ail the farmers at A. and ts 
come to cheat at B. A cheating knave, and 
keeps a falſe book. A cheating knave, and 
bath cheated me with braſs money. He keeps 
falſe books, deal not with him, 1 Com. Dig. 


199, 
27. Or other Male Practice. 


So, if one charge a man with male prac- 
lice in his trade; as, if he ſay of a brewer, 
bis beer is unwholſome. | 

* Of 
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Of one who ſells woad, he mixes blugs 
mould with his woad, and ſells it for woad, 

Of one who keeps a boarding-houſe, yy 
have ſtarved children, you ſtarved A.'s child 
to death. 

So words, that defame a man in his trade 
are actionable; though the trade be mean « 
baſe. 

But words, not actionable in themſelie, 
are not actionable, when ſpoken of one in un 
office, profeſſion, or trade, unleſs they touch 
him in his office, &c. 

So words ſpoken of a woman, who taught 
dancing, ſbe ts an bermapbredite, and got 4 
. with child; without ſpecial damage. 1 Can, 


Deg. 199. 


28. Words which charge a Perſon with ar 
Infectious Diſeaſe. 

te 1 Plague, &c. Vide pol. 
Div. VI. No. 11. 


Thoſe words are actionable, which charge 
a man with an infectious diſeaſe, which pre- 
vents his converſing with others; as, be 10 
leper. A leprous hnave. | 

He buried people, who died of the plaguen 
his houſe ; whereby gueſts refuſed hrs houſe. 
1 Com. Dig. 199 

The laſt words are actionable merely en 
account of the ſpecial damage. 


3 29. F renck 
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29. French Pax; Vide pt. Div. VI. No. 19. 


He hath the grand pox, or French pox. 
She is a whore, and hath the pox ; for that, 
by the word whore, it appears to be intended 
of the French pox. Sbe is eaten up, or rotten 
with the pox, He is pocky, and the pox haunts 
bim twice a year. He was laid of the pox. 
| qu. de hoc? He 3s infected of the pox, and bis 
wife it laid of it. A pocky rogue, and for 
cught I know, bath filled my bed with French 
dor. He got the pox. of à red-haired wench. 
He is burnt and hath the pox. Go to thy pocky 
wife, ber nofe is eaten with pox, and thou art 
a pieky knave. Adi. in an action by the 
huſband for words ſpoken of him. Se 2s 4 
whore, and a pocky whore, He hath the pox, 
and lives incontinently. 1 Com. Dig. 200. 


55. Words, by wbich the Party le lh a ſpecial 
Damage, Vide paſt. Div. VI. No. 20, 21. 


That falfe and malicious words, whereby 
a man receives ſpecial damage are actionable, 
ſcarce need be ftated, nor ſhall I, according 
to the example of thoſe authors who have 
written on the ſubjeR, give any great variety 
of inſtances. —One will ſuffice; viz. words 
of a woman; ſſe is @ man, not 4 woman, 
whereby the loſt her marriage. 

As to what is, or is not, ſpecial damage, 
1s a queſtion of ſome nicety ; therefore 1 
ſhall ſtate a few inſtances, of what the law 


1 does 
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does not conſider as ſpecial damage: That; 
diſcord happened between the plaintiff and his 
wife, whereby he was in danger of a divorce, 
That her father was in a paſſion and put hy 
out of his houſe. That ſhe loft the fellouſhy 
of her neighbours. That the plaintiff himſelf, 
of whom the words were ſpoken, reuſed the 
marriage. That ſhe was in danger of the ſt, 
of 18 Eliz. for having a baſtard. That al 
perſons refuſed marriage with bim; without 
alledging any particular perſon. That te 
loft the affetiion of his mother, who intended 
him 1001. 1 Com. Dig. 200, 201. 

I have ſome doubts as to the caſe where it 
is ſaid, the father put plaintiff out of his 
houſe, but ſuppoſe it was ſo adjudged, be- 
cauſe the declaration did not alledge, that 
ſhe uſed to refide there gratis, or that he 
continued to keep her out for any length of 
time. As to long the fellowſhip of neigh- 
bours, I ſhould have ſuppoſed that ſufficient, 
as its a ſerious injury to be deſpiſed, and 
ſhunned, by thoſe who know us. Vide put 
Div. VI. No. 20. 


V. Manner of Speaking. 


I. In an Oblique way. 


If words are flanderous, it is not materia, 
that they are ſpoken indirectly and obliquely: 
As, 41 wwill make thee an example for a per jure 
knave, She went to the Spaw to be cured of 
the Fre cb pox. I accuſe thee of poiſoning o 

1 | 


1 


Of high treaſon. 1 will prove, or I make no 
queſtion ta prove, he poiſoned A. He was 
whipt for ftealing, &c. I arreſt thee for, or 
I charge thee with felony. He is in gaol to be 
hanged for counterfeiting the king's hand and 
tal, You will lie with a cow again as you 
did. You deſerve to be hanged for flealing. 
You may well ſpend, &c. for you can coin, &c. 
for that imports, that he had coined ; other- 
wiſe he could not ſpend, &. You have forgot 
| fince you lived at B. there you could clip, &c. 
You never thought well of me, ſince B. flole my 
lamb; B. ſhall have an action. Bear witne/5 
he did ſteal. Was that all the jpight that 
baſtard could de me? Bring home the gol. 
you ſtole. He is in gaol for ſtealing. He was 
arraigned at the aſſiſes for ſtealing. 1 Com. 
Dig. 201. 

{ have a doubt as to the laſt example, but 
vide Sir V. Fon. 299. 

A. was in Wincheſter gaol, and tried for 
his life; and would have been hanged, had it 
| not been for Leggot, for breaking open the 
grarary of farmer B. and ſtealing his bacon. 

A. H. 339. 


2. By way of Queſtion, &c. 


| So, words are actionable, though by way 
of queſtion ; as, when wilt bring the ſtolen 
ſheep thou flolejt from A.? Why will he hang 
A.? for flealing, &c. Where is young A.? 
be is a thief, Did not you hear A. ſtole, Ge. 
ES 3. Or, 
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. Conjecture, Vide poſt. Div, 71 
| No. 13. | 


So, if the words are by way of conjeQure, 
as, 1 think in my conſcience, if he might hay 
his will, he would kill the king. Or, if he 
ſay, if he might have his will, be would do ſi 
So, if he = he will be a bankrupt, or, will 
rob A. Oc. in two days, qu. de hoc? 14 
not know'but A. ſent B. to rob, &c. He hide, 
and for ought I know is a bankrupt, 


4. As, Epithet, Vide poſt. Div. VI. No. 1, 


So, if the words are by way of adſective, 
or epithet to other words : thou art a bank- 
rupt knave, A ſteal. ſbeepv. A murdering 
rogue. A traitorly knave. A thieving rogut, 
A perjured whore. 1 Com. Dig. 202, 


5. Or, Report, 


Or, if the words are by way of report: 
As, if he ſays, A. ſpoke ſuch wordt; an ac- 
tion lies, with an averment that A. did not 
ſpeak them. 1 Com. Dig. 202. 


But if defendant prove that A. did 
ſpeak them, the plaintiff will fail in his ac- 


tion. 
If he ſay A. told bim B. ſtole, &c. when 
A woman 


J heard 4 
bird 


A. did not fay fo, an action lies. 
told me, ſhe heard one ſay, &c. 


tion 
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lird fing, or I dreamed, &c, So, if he fay, 
A. told me B. ole, &c. but I dont believe it. 
You ſtole a mare, unleſs A. be forſfworn. 


6. Or, Exclumation. 


So, if words are ſaid by way of exclama- 
tion; as, that perjured villam ! 


7. Where the Perſon is indiredtly deſcribed, 
Vide, poſt. Div. VI. No. 14. 


It is not material if the perſon of whom 
the words are ſpoken, is indirectly deſcribed 
when the perſon is aſcertained : As, my maſ- 
ter, Mr B. hath robbed, &c. an action lies by 
B. with an averment that he was maſter to 
the perſon ſpeaking. 1 Com. Dig, 202. 

So, the action lies, without the averment, 
but the declaration muſt of courſe ſtate, and 
the plaintiff on trial prove, that the words 
were ſpoken of him. 

So, if the defendant ſay, thou ſerveſt a 
traitor ; the maſter ſhall have an action. One 
of us is perjured ; B. anſwers. It is not J. 
A. replies, nor J. B. ſhall have an action. 

If, upon a diſcourſe of a bill in chancery, 
a man ſay, zhoſe defendants murdered, &c. 
each defendant ſhall have an action. 

Thy landord A. is a thief, A. (hall have an 
action, with an averment, that the ſpeaking 
was of him, Thzs baker hath perjured him- 
| ſelf. A, a baker ſhall have an action, with an 
averment, 


SS = 
averment, that the ſpeaking was of him; &, 
thy brother, or, thy ſon is à thief; the brother, 
or the ſon ſhall have an action, with an ayer. 
ment, that the ſpeaking was of him. 

He that goes before thee is perjured; 4 
ſhall have an action, with an averment, that 
the ſpeaking was of him, and that he went 
before, &c. 

Where is that long-lockt murdering rogue? 
And being aſked, who ? he anſwer A. 4 
ſhall have an action. Mr. Deceiver hath q.. 
ceived the king; with an averment, that 
he was king's receiver, and the ſpeaking was 
of him. He (meaning the plaintiff), and 
one Allen, are perjured, 1 Com. Dig. 203. 


8. Where the Slander is by Antitheſis, 


So, where the words are ſpoken by way 
of antitheſis: As, I am no traitor, but have 
ſeen thee in rebellion. He ſaith, I am per- 
jured, he is perjured as well as I. I En 
what I am, I know what A. 1s, I never 
buggered a mare. I am a true ſubjett, thou 
art none. 1 Com. Dig. 203. 


9. Or, the Words import a Time paſt, 


So, if the worCs import a time paſt, He 
was a thief, and ſtole, &c. He came a broken 
merchant from H. 1 Com. Dig. 203. 


VI. Whit 
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VI. What Wards are not Actionable. 


1. If they do not import a certain Charge. 


1. Of Treaſon. Vide ante, Div. IV. No. 1. 
poſt. Div. VI. No. 16. 

But words are not actionable, if they do 
not import a certain charge ot ſome offence : 
As, be ts diſaſfected to the government. Thou 
ſerveſt no true ſubject. Thou art no true ſub- 
ect to the ting, and that I will prove, Who 
is not the queen's friend, nor a true ſub ect. 


2, Of Murder, Vide ante, Div. IV. No. 2. 
foft. Div. VII. No. q. 


So, if a man ſay, ſhe threw her baſtard 
into the dock, with an averment, that a dead 
child was found there; for it does not ap- 
pear, that the ſame child was intended. Sbe 
bad a child and made it away. 1 Com. Dig. 
204. 
| think in the laſt caſe, if the declaration 
contained an zunuendo, that ſhe murdered the 
child, the declaration would have been good, 
without a doubt, and a verdict for the plain- 
tiff would not have been ſet aſide if the jury 
had found the innuendo. 

He cleaved his head, one part lay on one 
ſhoulder, another part on the other ; without 
laying, that he was dead. He murdered A.'s 
child now deceaſed, without ſaying, that the 
child was dead at the time of the ſpeaking, 


Cam. Dig. 204. 
3. Of 
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3. Of Felony. 


By Statute, Vide ante, Div. IV. NM. ;. 

poft. Div. VI. No. 17. 
ö All the caſes adduced by Comyns (except 
x the following), are of witchcraſt, &c, 
1 when the ſtatute was in force, therefore are 
14 here omitted, that abſurd ſtatute being te- 
14 pealed. 

Theſe words adjudged not actionable, e 
ran away from his captain, and deſerves to bt 
banged, without ſaying, that he was preſſed. 
1 Rol. 63. J. 50. 


4. By the Common Law, Vide ante, Div. IV. 
No. 4. pol. Div. VJ. Ne. 17. 


So, if he ſay, he is in gaol for ftealing.; foi 
perhaps he is not guilty. He was taken fir 
ftealing, and I have long ſuſpected bim. W. 
If he avers, that he never was taken? I 
charge thee with felony. 1 Com. Dig. 204 
For the laſt caſe he cites. x Rol. 73. J. 50. 
It is laid down contra. 1 Rol. 43. J. 5. 

If he ſay, he ſtole by the highway ſide; for 
it might be a ſtick or an apple. He pilfred 
away my goods, He did filch 41. from A. You 
1% me, as your wife did, when ſhe ſlole m 
cuſbion, without an averment of the ſtealing. 
He is infected with, or, fmel's of the robbery 
of A. He was arraigned for flealing. A. 
loft plate, and be hath it, and will be hanged 
for it. He was robbed, and received the _— 
ack, 
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hack, and bears with the thief. I was robbed 


of a cloak, and A. was preſent, and carried 
home the cloak, and compounded for the robbery, 
He was in Newgate for an highway-man. 
Thou haſt committed burglary in breaking his 
houſe; without ſpeaking of any one, He 1s 
a cheat, and ftole two bonds from me. He «s 
a thief, and flole my ſur xe; of which felony 
cannot be committed. 1 Com. Dig. 204. 
For the laſt caſe the author cites, For. 111. 
and refers to 2 Cro. 114. This was upon a 
ſuppoſition the furze was growing, for if it 
was cut down, felony might be committed, 
in the ſtealing of it. Deſtroying trees, &c. 
is felony, by modern ſtatutes. Vide table to 
the ſtatutes. Title trees. | 

He is a thief, and ſtole my corn in my field; 
for it ſhall be intended, ftanding corn. And 
ale iron bars out of my window; for it ſhall 
be intended, bars fixed to the houſe. 1 Com. 
Dig. 204. 

Thus ſtood the caſe at common law, be- 
fore the fiat. 4 Geo. 2. c. 32. but now ſuch 
words would be actionable, as the ſtat. hath 
made it felony, 

He ſtole lord A. g deer. 1 Com. Dig. 204. 
Salk, 696. Vide hat. 7 Geo. 1. c. 22. and 25 
Geo. 2. c. 10. 

He was put in the round-beuſe for ſtealing 
ducks at Crowland ; are actionable, if laid to 
be ſpoken falſely and maliciouſly, otherwiſe 
not. 2 Wilſ. 3200. 

This child can hang you, not actionable. 
Barnes 480. 

5. Of 
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5. Of Perjury, Vide ante, Div. IV. No. 5.5. 7. 
poſt. Div. VI. No. 18. 
, ( 
So, if he ſay, he is forſworn, generally, A, 
He delivered untruths in his anſiuer in cba. or, 
cery. He was reproved in his oath at the A 
aſfiſes. He peruredly preſented, &c. for this 
is not a direct charge. I have indicted 4, WR Yo 
of perjury, and doubt not to prove it. yea 
So, it he ſay, be perjuredly preſented n- | 
at a vijitation ; and do not ſhew for what of. in 
fence, by which it may appear to be within act 
his office. He ig perjured, for he was for- ? 
ſworn in the biſhop of Glouceſter's court, with- 
out ſaying, what court. his 
70g 
| hat 
6. Of Fergery, Vide ante, Div. IV. No. d. . D. 
: : you 
So, if he ſay, he forged the queen's evidence. 5 
He forged writings (without ſaying, what), fat 
for which he ſhould loſe his ears. He forged call 
a warrant, for the word {warrant }, is un- Lon 
certain. He put preſentments into the jury" 4 
verdict without their conſent ; if he be not _ 
an officer, B. hath found forgery again} che 
bim, and can prove it. He hath recovertd not 
400 J. by forgery, &c. He forged falſe li. pla 


ters. He ſued upon a forged bond, I Con. 
Dig. 205. 


7. Or, 
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7. Or, General Migfeaſance, Vide ante, 
Div. VV. No. 8. 


So, if he ſay, Thou art an arrant rogue. 
A ſcurvy bad fellow. A common «<wrong-aoer, 
or, villain. A falſe knave, rogue, uſurer, &c. 
A cheating knave. A forſworn fellow. 

Of a trader, he is a very varlet and knave. 
You be a cheat, and have been a cheat many 


years. 1 Com. Dig. 205. 


If the latter words are ſpoken of a man, 
in his trade, I conceive they would be 
actionable. 

A cozening rogue, not actionable. 

Of a merchant, without a clloguium of 
his trade, he ig a cheating rogue, a runagate 
rogue, He 1s a filching fellow. Mr. Mayor 
hath cozened the town and county. 1 Com. 
Dig. 205. 

Your father was a horſe-ſtealing rogue, and 
you are a great rogue. Stra. 304. You are 
a cheating old rogue, and have cheated the 
fatherleſs and the widow ; it laid without a 
colloguium of his trade. You cheated the 
lawyer of his linen, and flood bawd to your 
daughter to make it up with him. You cheat 
every body. You cheated me of a ſheet. You 
cheated Mr. S. and I will let him know it: 
not actionable, without a colloquium of 
plaintiff's trade. 2 Stra. 1169. 


8. So, 


{ ans } 


trad 

8. So, general Words of any in Office. f on 

ani 

8. As, Juſtice of Peace, &c. Vide ante, hat! 
Div. IV. No. 15. — 

is 

So, if he ſay of a juſtice of peace, he i; « piec 
Blood fucker, and will take a couple capon. diſc 
He is not worthy to live in a commonwealth, rot 
T hou loſt the preſentation by being a recuſant pre 
He is not worth a groat, and is gone to the C 
dogs. You would be a juſtice like A. a ful, as b 
an aſs, a buſjle-head juſtice, He was a debauch- C 
ed man, not fit to be a juſtice; for he ſpeaks ixg 
of a time paſt. | ( 
So, words implying want of ability in: 206 
juſtice of peace is not actionable; for it is C 
an office of honour only; as, he 7s a beetl. days 
beaded juſtice, An aſs, a coxcomb, Gc. * 
| | and 

1 1 9. Attorney, Vide ante, Div. IV. No. 24. 

TH poſt. Div. VI. No. 18. of 
So, if he ſay to an attorney, II have thee N 
picked over the bar. H. hath found forger) 
ogainſt him. He keeps his houſe, and com- 80 
pounds with his creditors. R 

10. Trader, Vide ante, Div. IV. No. 25. 7 
| | [ 

So, if he fay of a man, who does not buy 
or ſell, he is a bankrupt. So, if he ſay ofa 0 


tradeſ- 
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tradeſman, he cheated me a noble in ſuch goods; 
for if he cozened him in the price, it is not 
ander. His ſhop-book, is a falſe book. He 
hath cozened me in my meaſure. He hath 
cozened me of cool. without a ſpeaking of 
his trade. He knows not how fo make a good 
piece of work; without ſaying, what, or a 
diſcourſeof his trade. He is a cheat, and Twill 

rove him a cheat. Sed qu? He is a varlet, ſup- 
preſſed his brother's will, and is an hypocrite. 

Of a brewer, my mare piſſis as good beer 
as be brews. 

Of alivery-ſtable keeper, he buys only ſtinks 
| ing rotten bay; for it is not a trade. 

Of a carrier, he is 4 barretor. 1 Com, Dig. 
206. 

Of a carpenter, he has charged A. for forty 
days work, and received the money for the 
work, that might have been done in ten days, 


and be is a rogue for his pains, Stra. 797. 


y 11. A Perſon affected by a Malady, Vide ante, 
Div. IV. No. 28, 29. poſt. Div. VI. 

lee No. 19. | 

er 

a So, if he ſay, thou haſt the falling fichneſs. 


Rl. 44. J. 7. 


6. 12. Or, Words which charge only with an 
Inclination, Vide ante, Div. V. No. 3, 4. 

buy 

of Or, if he charge only with an inclination ; 


a8, thou art a thieviſh rogue, Thou <would(t 
Vor. I. Q- have 
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Bave killed me. Thou art a murderous quean, 
Thou keepeſt men to rob me. Thou procured 
A. to come thirty miles to commit perjury 
without ſaying, that the perjury was com- 


mitted, Vide ante, Div. V. No. 6. Thou 


didſt go to D. and would} have given hin 
money to rob A, and be did rob A. 1 Con. 
Dig. 206. _ 

For the laſt cafe he cites, Jon. 84. It is 
the caſe of Frowde v. Frowde 2 Jon. But 
I am ſtongly inclined to think the words 
would now be held actionable, efpecially 
with an averment as to a felonious robbing, 
as it implies the plaintiff was an acceſſory 
before the fact. 

Theſe words are held not to be actionable; 
he is a rare chancellor to ſuborn witneſſes, &c, 
for it is only a deſcription of the perſon, 
and does not charge him with any offence in 
his office of chancellor. qu. de Hoc. 1 Con. 
Dig. 207. 

If the words were ſpoken of the chancel- 
lor of Great Britain, I conceive an action for 
ſeandalum magnatum might be ſupported. 

Thou art a bankruptly kaave, not actiona- 
ble. So, thou haſt thieviſhly taken. Thiu 
haſt dealt traiterouſly. 1 Com. Dig. 200, 


7 


13. Or, denote only the Opinion, or Suſpici, 
= of him who ſpeaks. 


Or, if the words denote only the opinion 
or ſuſpicion of him who ſpeaks : As, be d- 
| I 9 | ſerves 
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yves to be hanged. If a man adviſe another 
to call in money from a trad:ſman ; and to take 
heed how he truſt him. 1 Com. Dig. 207. 
cites 1 Rol. 61. J. 30. for the laſt caſe. 

I think, if the plaintiff could ſtate and 
prove the words falſe and malicious, and 
damage ſuſtained, he might maintain an 
action. ? 

It hath been held, that the following 
words are not actionable: I will prove thee 
a thief, I vill prove it by thy Jon, or ſend him 
to th? devil; for the laſt words denote his 
doubt. 2 Cro. 214. 

I muſt once, for all, obſerve, antient de- 
terminations as to what words are, or are 
not actionable, muſt not always be relied 
upon. In paſſing through Comyns, my prin- 
cipal author (who has taken many caſes from 
Rill's Abridgment), I have ommitted vari- 
ous caſes, as being ſatisfied they were not 
law, or being extremely doubtful indeed; 
and therefore, I thought it was better to o- 
mit them. Some, where I have doubts, 
| have introduced with queries, or obſerva- 
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i tions. As to the laſt cale, it is an adjudged 
6, caſe, like ſome other doubtful ones 1 have 


introduced; I need not ſay, this is to me 
doubtful; I conſider the latter words, as 
mere expletives : if they are, ſurely the pre- 
ceding words are actionable. 


Q 2 14, Or, 
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8 

1 4+ Or, charge no Perſon certain. Vide ant, * 
Div. V. No. 7. oP 

per 

Or, if the words charge no perſon certain: * 
As, one of my brothers is, Cc. where he had fol 
ſeveral brothers. If he ſay to three witneſle, % 
one of you is perjured; none of them fhall * 
have an action. So, if he ſay, my enemy i;, the 
Sc. no one ſhall have an action. The Boxe; 5 
are traitors; none of that name ſhall hape * 
an action. 1 Com. Dig. 207. 15 : 

The author cites, for the laſt caſe, 1 Re, | 
80. J. 40. But I conceive if in the place 
where the words were ſpoken, there was 
only one family of the name, cach might 
have an action. 16 

Theſe words are ſaid not to be actionable, 
ſhe had a child, and ſhe, or ſomebody elſe mat: 
away with it. 

If words are uncertain, and cannot deſign n 
any particular perſon, no averment {hall 1. 
make them actionable. 1 Com. Dig. 20). * 
Vide poſt. Div. VII. No. 9. * 

| £01 
15. Or, are explained by other Words. 10 
Or, are explained by other words to 2 0 


different ſenſe: As, he is a thief, and ſtole n) 


corn, He 7 a thief, and ſtole my furzt, corn, 
tree, Sc. And ſlole my bonds. 
Of a phyſician, he Killed A. with phyje bck. 


0, 
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So, if they are explained by precedent 
words: Thou art drunk, and I ſhall not hold 
up my hand at the bar as thou didi; for that 
ethaps was for drink. He is a nave, and 
conſented to take 205. out of B.'s pocket. He 
ole my piece, and I charge him with filony; j 
for the firſt words are inſenſible. in 
Yet when defamatory words are in a diſ- 
tint clauſe, they ſhall not be explained by 
the addition of another clauſe, which ſeems 
to make a qualification: As, thou art a per- 
jured whore, and fore ſworeſt thyſelf at V. 1 
Com. Dig. 207. 


16. Or, may be taken in mitiori Senſu. 


16. Though they ſound near to Treaſon, Vie 
ante, No. I. and Div. V. No. 1. 


Or, may be taken in mitiori ſenſu: As, 
you are no true ſubje to the hing; for per- 
haps he had not paid taxes. Thou art a re- 
bel; for it may be that a commiſſion of re- 
bellion iſſued out of chancery. Thou art a 
comer of money ; for it ſhall be intended, in 
the mint. A rebel againſt the king. Thou 
haſt ſitten on the pillory, Thy warrants (to 
ſerjeant Heale) have undone many; for his 


warrant as a juſtice of peace may be intended. 
Com. Dig. 208. 


Q 3 17. Or, 
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17. Or, to Felony, Vide ante, Div. It 
No. 3, 4. Div. VT. No. 3, 4. 


Thou committeſt ſacrilege every day. qu. d 
boc. So, if he ſay, thou baſt flolen my fury; 
for it ſhall be intended, growing. He |} 
the ſhutters of my window ; for they are par. 
cel of his houſe. It ſhall go hard with hin 
for his life, but his eſtate he ball loſe for mark. 
ing my ſheep. 1 Com. Dig. 208, 


18. Or, to Perjury, Vide ante, Div. V. 
No. 5.7. Div. VI. No. 5. 


If he ſay, thru art Fforeſworn, generally; 


for it ſhall not be intended in a caſe, where 
perjury may be committed. Thu art fore. 
ſworn in L. court; which does not appear to 
be a court of record. 

Or, if it do not appear, that the matter, 
in which the oath was, was within the juril- 
diction of the court. Com. Dig. 208. 

The reaſon is, that in ſuch caſes, was the 
fact charged true, the party could not be in- 
dicted for perjury, therefore was not in 
danger of ſuch a proſecution. 

So, it hath been held not actionable, if 
he ſay, be is foreſworn, for be ſaid, the wobl 
Was worth 40s, when it was dear at 139. 
for he does not directly ſay, that it was not 
worth 4os. 1 Rol. 40. J. 40. So, if he 
lay,,you loft the patronage by being a recuſant ; 
for it ſhall not be intended a Popiſh recuſant. 


1 Rol. 38. J. 35. Sed qu. de hoc? For 


what 


th 


19 


what other recufancy could be intended, as 
the cauſe of his loſing the patronage? 

If he ſay to an attorney, you are à main- 
tainer of ſuits, it ſhall be intended in his 
piactice. Hob. 117. 1 Rol. 53.1. 40. 55. 
J. 25. 


19. Or, 'as charging with @ Diſeaſe, Vide 
ante, Div. IV. No. 28, 29. Div. VI. 
No. 11. 


So, if he ſay, be rs full of the pox. 

Thou art a pocky whore, go to the leach for 
the pox. A ſeurvy pocky whore ; for it does 
not appear by any circumſtance, that he 
meant the French pix. Thou art John's 
backney, thou art a thieving whore, a pocky 
whore. 1 Com. Dig. 208, 9. 

[ have given the three laſt caſes, on the 
authority of the Chef Baron, and the authors 
he cites, but I confeſs I have great doubts 
as to the law, and am ſtrongly inclined to 
think ſuch words would be now held actiona- 
ble, Let the declaration contain an mnendo, 
that the French pox was meant, and I dare 
ſay the jury would find it, for what other 
meaning can the words have, when connect- 
ed with the word whore ? 

If Corniſh, or Welch words have a double 
intendment, and import ſometimes a mere 
taking, ſometimes a felonious taking, they 
ſhall be conſtrued in mitiori ſenſu. Pal. 64. 
Vide, 1 Rol. 7i. 1.37. My laſt obſervation, 
will apply here; 70 if by circumſtances, 
mode of ſpeaking, &c. it can be ſhewn, that 


Q 4 the 
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the ſpeaker meant a felonious taking, the de. 
claration, containing an innuendo, according. 
ly the jury will, if ſatisfied, find the inner. 
do, and the plaintiff be intitled to a verdig. 

And the law, as laid down and eſtabliſhed, 
is, that words ſhall not be ſtrained contrary 
to the uſual conſtruction of them. 1 Ry 


71- J. 45 


This law is founded in reaſon, for men, 8 
in their paſſion, ſaying words of or relating a b 
to another, bearing ſuch a double conſtruc. are 
tion, ſeldom mean to charge the man ef 
whom they ſpeak with a fact, which is not 21. 
any offence againſt the law. 

To ſay a man has had the pox, is not 
actionable, 2 Stra. 1189. 8 
mei 
20. Cr, do not import any temporal Damage, tha 
Vide ante, Div. IV. No. 10. 30. * 
uſe 

Or, if the words do not charge with an mat 
offence, for which the party ſhall have: ſhe 
temporal damage, though they are contro par 
bonos mores ; as, you are a whore, A whort- ; 
maſier. A baſtard-bearing whore, Au his 
adulterer. You are a whore, and A. bad the he 
uſe of thy body. Thou art a whore, and bad 8 
a baſtard by A.; for it is no temporal damage, As, 
if no charge to the pariſh. Thou art a com- for 
mon whore, and U.'s whore. 1 Com. Di. hiſt 
209. For the laſt caſe, he cites 2 Mod. 1906. on] 
but it is p. 296. Thou hadſt a baſtard ; it it pox 
does not appear, that it may be a charge to 
the pariſh. He is the reputed father of A.“ not 
baſtard. Thou hadſt two baſtards 36 years if 


ago; 
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ag; whereby there was diſcord between 
him and his wife. Thou art a bawd. gu? A 
pimp. Thou tookeft 5s. to help two rogues, 
and whores to a clean pair of ſheets. A bawd 
and pimp, and broughteſ# young gentlewomen 
10 gentlemen. qu? Thou art an beretick. 1 Rol. 
Ab. 34. J. 50. 2 Cro. 473. 2 Rol. 24. 
Popb. 140. Godb. 273. 

So, if he ſay of one not a trader, you are 
a bankrupt. Of one not of a profeſſion, you 
are a common barretor. 


21. Or, the temporal Damage ts remate, 
Vide ante, Div. V. No. zo. 


So, if the temporal damage is not of mo- 
ment, or is remote: As, if the party alledge, 
that by reaſon of the words all honeſt perſons 
have refuſed to marry the plaintiff, and ſtill re- 
fuſe, without ſpeaking of any particular 
marriage, though it be found by verdict, that 
ſhe loſt her marriage, without alledging any 
particular ſuitor. 


That he faid of a butcher, ſpeaking of 


4n his meat, the cow died in calving, whereby 
be be loſt his cuſtomers. 

dſt So, if the temporal damage is not preſent ; 
ge, As, if one ſay, be was not fit to be a juſtice; 
n- for he may now be fit. So, if he ſay, be 
2. loſt the patronage by fimony ; for he loſt it 


only for that turn, So, be bad the French 
þ:x; for he may now be cured, 

So, if the damage be by accident, and 
not a direct conſequence of the words: As, 
if a man ſay to a ſervant, thy miſtreſs is a 

2 whore, 
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whore, whereby ſhe loſes her marriage; i 
the words are not ſpoken to the perſon © 
treaty for the marriage. Cro. El. 787. By, 
notwithſtanding this caſe, if plaintiff ſuſtain 
a ſpecial damage, by loſs of marriage, I con. 
ceive an action would lie, whether the word 
were ſpoken to the intended huſband or ng 

If he ſay of a ſchool- miſtreſs, you are awhn 
if no ſpecial damage is alledged. So, if the 
- verdict find for the defendant as to the ſpecid 
damage; though it find the ſpeaking of th 
words. 


22. When ſpeten in a Courſe of Fuſtice. 


Or, ſpoken in a courſe of juſtice : As, if 
a man object to a witneſs, that be it fer. 
Jured; though it be falſe. Or ſay, bat a 
affidavit againſt him is falſe. 

So, if a man exhibit an indictment, p- 
peal, Cc. of murder, felony, perjury, Cc, 
of which the party is acquitted, ide ante, 
Action upon the caſe for a conſpiracy. 

So, it a man fpeak ſcandalous words to hi 
counſel, folicitor, &c. in order to have n 
action, or other proſecution in a courſe 
juſtice againſt a perſon. Or, deliver then 
in evidence to a jury. As to the three lat 
caſes, Vide 2 Inſt. 228. 

So, if a counſel ſpeaks words material to 
the iſſue; though they are falſe and ſcandal- 
dus. As, where the queſtion is of the bank- 
ruptcy of A. if a counſel ſay expreſsly, bt 


he is a bankrutt, though he be not. 
oY | 0 


( 1 


So, though the words are not directly 
material to the, iſſue : As, in falſe impriſon- 
ment, the defendant juſtifies, that the plain- 
tif did not find ſureties for his good behavi- 
our, iſſue de ſon tort, and at the trial a coun- 
ſel ſays, that the plaintiff was a man of bad 
fame, and had committed felony. 

So, if a man deliver a petition, containing 
ſcandalous matter, by way of complaint to 
the members of parliament, Though it be 
printed, and delivered to the members; for 
the uſage of parliamen* warrants the print- 
ing, whereof the court will take judicial 
notice. Otherwiſe, if he delivers it to 
others, as it ſeems. 1 Com. Dig. 210. who 
for the laſt inſtance cites, 1 Saund. 131. 
1 Lev. 240, I. 


of So, if he deliver a petition or bill to the 
king, which contains defamation ; for he is 

* the fountain of juſtice. Otherwiſe, if he 

9 afterwards publiſhes the contents to others. 


do, if by a ſuggeſtion defamatory to B. any 
one obtains the revocation of a patent to B. 
and a grant to himſelf, and afterwards upon 
a reference to the attorney general, hat the 
ſaggeſtion is true. 


* So, if a defendant in treſpaſs plead, that 
e plaintiꝶ is a bankrupt, though he be not, 

a action does not lie. So, if upon a libel 
An the ſpiritual court, A. be produced as a 
gal: itneſs, and the defendant make an allega- 
ak- ton in writing, that he was perjured, in 
kt order to avoid his teſtimony ; though the 


alegation be falſe, an action does not lie for 
11s apainſt the defendant. 
But, 
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But, if a counſel, Cc. offer in evidenc 


g 


ſcandalous matter, which is not material, no he 8 
pertinent to the iſſue, an action lies apaing if 0 
him, if it be not true; for it ſhall be intend. bribe 
ed to be ſpoken malitio/e. Semb. 2 Cro, g, miff1 
1 Com. Dig. 210, 11. | elaß / 
If on motion for information againſt: be {: 
juſtice, ſupported by affidavit of A. defendant ſhew 
in his affidavit, in anſwer denies the charge, of a 
calling it, what A. has ſo falſely ſworn again that 
Bim; ation does not lie. 2 Burr. 80). So, 1 
but 

: is n 

VII. Declaration for Words. - Ir 

| 

1. Muſt ſhew the Plaintiff to be of good Fam, in 0 
| wor 

A declaration for words uſually ſhemz, be 1s 
that the plaintiff is of good fame, and cler WW. ln 
of the crimes for which he is defamed, 1 |" © 
Com. Dig. 211. plair 
cour 

2, Cannot be for, or againſt two. 2 

And two cannot join in it, for the wrong © 

to them is ſeveral. Nor can it be again 45 
two for the ſame words jointly. Though i Rn 5 
be againſt huſband and wife for a ſpeaking by - 
both. 1 Com. Dig. 211. ing 
3. If the Charge be in reſpect of an Office, x. | ay 
mult ſheww his Office, &c. "MM 

be al 


So, if the charge be in reſpect of an office, 


profeſſion, trade, &c. it muſt ſhew his mw 
5. 


I 


Se. And generally, it ought to ſhew, that 
he was in office at the time of ſpeaking; as, 
ir one ſays of a juſtice of peace, be takes 
}ribes, it muſt ſhew, he was hen in the com- 
miſſion. And, whereas for many years now 
elapſed hath been, Sc. is not ſufficient. So, if 
he lay, he is @ bankrupt, the declaration muſt 
ſhew, that he was hen a trader. If he ſpeak 
of a barriſter, or phyſician, &c. it muſt ſhew 
that he was Zhen a counſellor, or licentiate. 
Go, if he charge with words not actionable, 
but in regard of his trade, profeſſion, &c. it 
is not ſufficient to alledge the ſpeaking of 
hin, without a colloquium of his trade, Oc. 
But, ſo exact an allzgation of a continuance 
in office, &c. is not neceſſary, where the 
words import it: As, if he ſay of an attorney, 
be is an ambidexter. 1 Com. Dig. 211. 

In the laſt caſe I conceive it 1s requiſite, 
it ſhould appear by the declaration that the 
plaintiff was an attorney at law, of ſuch a 
court, at the time of ſpeaking the words. 
| opeaking to a ſervant, %% maſter; it is 
not neceſſary to ſay, that he was ſervant at 
the time of the ſpeaking. Vide Lev. 82. 

But, in this caſe, the declaration muſt al- 
ledge the ſpeaking, to have been concerning 
the plaintiff, and the declaration -ſhould 
contain an innuendo, after the words, mean- 
ing the plaintiff, 

After a verdict, whereas be was a merchant, 
ke. ſeems good; for it ſhall be intended he 
continued in trade, S. So, if the ſpeaking 
be alledged to be of the plaintiff and bis art, 
=, t is ſufficient, without an expreſs col/oquaum 


Ec. of 
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of brs trade. So, a colloquium of office, trade 
Sc. is not neceſſary, when the words impor 


Al it. 1 Com. Dig. 21t. BL 
i eligi| 
[ 4. Muſt ſhew a Publication. 
The declaration muſt ſhew a publicati 
of the ſlander : And therefore, the plain * 
ſhall fay, that the defendant, ſaid in the pre. e 
fence and bearing of divers liege ſubjes, E; 5, 
And if the words are Welch, or Lit. r. Or, 
he muſt aver, that the hearers underſtood ſaid, 
ſuch language. And an averment, that they X 
underſtood the Raman tongue, is not ſufficient that 
where the words are Latin 3 for that import n 
Tralian. | 95 
But if he alledge the ſpeaking to be hen 
and publickly, &c. it is ſufficicat, rf _ 
ſaying, in the preſence and bearing, &c. 80 - 
reſolut d after verdict. Cro. Eliz. 861. Dan. 3 
168. 1 Com. Dig. 212. 3 
6 So, ſpeaking in the preſence, without {ay- ou 
ing in the bearing; for it ſhall be intended in ny 
— Ha ae after verdict. Cri, — 
iz. 486. 2 Cro. 39. Cro. Car. 199. a 
Pg. 2 39 Car. 199. 1 Con y 
And, if in the firſt count it be ſaid, in tte 
preſence and hearing, and omitted in the ſe. . 2 
cond count, yet it is ſufficient, So aui. | 
2 Lev. 193. 1 Com. Dig. 212. 
So, if the words are Engliſh, tho peculiar 6 
to the dialect of any country, the ſignifica- . 


tion need not be explained; for the court 


ought to take notice of the ſignification of all 
Engliſh 


— Gt „% - 


| to ſay, he falſely ſaid, without, malictouſly. 
faid, Sc. 1 Com. Dig. 212. 
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Engliſh words. Dan. 161. 1 Com. Dig. 
212. Vide poſt. No. 6. 
But, in the laſt caſe, it would be more 
eligible to give an explanation. 
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5. Muſt ſhew a Malicious Intent. 


_ 


so the declaration muſt ſhew a malicious 
intent in the defendant. But it is ſufficient 


. — 2 — . —— 


Or, that contriving to injure the plaintiff, be 


It ought undoubtedly to import at leaſt 
that the words were maliciouſly ſpoken, and 
ſo to appear in evidence, or the plaintiff will 
not be intitled to a verdict. 

Several caſes have been determined by Lord 
Mansfield, and his determinations, not only 
ſubmitted to, but univerſally approved, war- 
ranting this doctrine; as, in the caſe of an 
action brought by a ſervant againſt a former 
maſter or miſtreſs, who in giving a true cha- 
ratter of ſuch ſervant, words have been 
lpoken, that, if ſpoken voluntarily on other 
occaſions, might have been actionable, but 
not where ſpoken on ſuch occaſion, 
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. The Declaration muſt alledge expreſsly, what 
Words were ſpoken. 
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So the declaration muſt expreſsly alledge, 
what words were ſpoken. And therefore, 
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if it ſays, chat the drfendant ſaid theſe wort, 


or ſimilar, it is bad for the uncertainty, 
Or, words, the tenor whereof follows, iy 
theſe words, thou, 3c. Or, to the tenor and 
effect following. Though fenor is ſufficient 
for a libel ; for tenor imports a copy or tran. 


ſcript ; and therefore, if the words, 7he teny = 
whereof, &c. are alledged, it may be com- ? 
pared with the original libel ; but there can. * 
not be a tenor of words; and therefore, if 5 
words are alledged according to the tenor ful. \ 
lowing, it has never been allowed. "P 

But it is ſufficient to ſay, that he Spike it z 
words as in theſe Engliſh words following 2 
And the plaintiff need not give the ſignifica- "M 
tion of any Engliſb words, though they ar * 
unuſual, and peculiar to a particular country; * 
as, healer of thieves, Sc. Vide ante, Ne. 4. * 
So, though they are Welch words, he need * 
not give the ſignification in his declaration. * 
So adjudged. 1 Ro/. 86. J. 50. 1 Com. Dig. WW... 
212. . non! 
But I ſhould, in the laſt caſe, adviſe the 
fignification to be given, though its the 
language of a part of the people of Great * 
Britain. 

The declaration may either lay the words 
ſpoken, or ſet out the ſubſtance of the words; T1 
if the ſubſtance only be ſet out, as that the have 
defendant charged plaintiff with ſuch or fore 
ſuch a crime, then it is ſufficient to prove . 
the ſubſtance. Rep. temp. Hardw. 305. tante 

In this caſe the declaration changes is the g 
form, from the common mode of declaring lain. 
for words ſpoken, in omitting to ſtate the if i: 


ſpeaking 
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$7144 and publiſhing of words, but alledg- 
ing that he defendant falſely and maliciouſly, 
in the preſence and hearing, &c. charged the 
plaintiff with, or impoſed upon bim the crime 
of, Ec. 
g if the very words are laid, thoſe words 
muſt be proved as laid. Hardw. 305. 
It is therefore cuſtomary, where there is 
the leaſt doubt as to proving the identical 
words, to add a count in the above form. 
Yet if there is a variation in the order of 
the words, ſo it be agreeable in ſubſtance, 
it is ſufficient. Hardw. 305. So if imma=- 


5 terial words are proved to be ſpoken, more 
" than laid in the declaration, id. So if 
* the words are laid, you are ſo and fo; and the 
1 words proved are He is ſo and fo; ſuch 
4. variance is immaterial. Lid. But if the 
ed words laid are I will hang him, and the 
" Vords proved are I will hang them both; it 
8 is a material variance, and plaintiff ſhall be 
nonſuited. Bid. 

the 

the 

eat 7. The Declaration muſt ſlate that the Words 
1 were ſpoken of the Plaintiff. 

yt The words muſt be expreſsly alledged to 
- have been ſpoken of the plaintiff; and there- 
1 fore, if the declaration does not ſay, that 
of the defendant ſaid of the plaintiff, or words 
"atamount, it is bad, generally. But if 
f the declaration be, that be ſaid to the ſaid 
ing 


plaintiff, thou, c. that is tantamount, as 
if it had ſaid, of the plaintiff. So, it the 
Vol. I, R words 
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words are in the ſecond perſon, thou, G. 
and the plaintiff alledge a colloquium with 
him (the plaintiff), it is ſufficient ; though 
he do not ſay, that the ſpeaking was of fle 
plaintiff, or, to the plaintiff. So, if he d. 
ledge, that the ſpeaking was of the plaintiff 
though the words are, Zhou, Oc. it is (uf. 
ficient. 

Yet, a colloquium of the plaintiff is not 
ſufficient, where the words are in the thir 
perſon, be, &c. without ſaying alſo, that 
the ſpeaking was, of he plarntiff, or, to th 
plaintiff. It is not neceſſary to alledge with 
whom the colloguium was; for perhaps the 
plaintiff does not know. 


8. When an Averment is neceſſary. 


If the ſpeaking be of a man by a charadtr, 
or deſcription, which may be affixed to {- 
veral, it is not ſufficient to ſay, that be ſail 
of the plaintiff, or, to the plaintiff, or thit 
he had a diſcourſe concerning the plaintif; 
as, if he ſay, thy ſon, brother, landlord, Ec 
or, my father, ſon, &c. is a thief; but tht 
declaration muſt aver, that the plaictiff ws 
his brother, landlord, father, &c. 

But where the ſpeaking denotes any pit 
ticular perſon, though it be by his trad 
profeſſion, &c. it is ſufficient to alledge! 
colloquium of the plaintiff, without othet 
averment : As, if one ſay, captain J. the wil 
lain T. &c, it is not neceſſary to aver, that 
he was a captain, &c, - So, if he ſay, 1 

| meaning 
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meaning the plaintiff, where the ſpeaking is 
alledged of the plaintiff, it is ſufficient. So, 
if the ſpeaking is alledged of the plaintiff, 
and it is ſaid, T. ts thy brother, be (meaning 
the plaintiff), Ge. it is ſufficient, without 
other averment. 

If an action, de ſcandalis magnatum, alledge 
the ſpeaking to the ſervant of an earl, and 
ſpeaking of the earl, it is ſufficient, without 
an averment, that he was an earl at the time 
of the ſpeaking. 

If the words have relation to another fact, 
there muſt be an averment of ſuch fact: As, 
if one ſay, he is as great a thief as any in 
England, or, in ſuch a gaol, &c. it muſt be 
averred, that there are thieves in England, 
or in the ſaid gaol. | 
There was no robbery within 40 miles of W. 
but thou hadſt an hand in it; it muſt be 
averred, that a robbery was committed with- 
in 40 miles of V. He took a falje oath at 
the aſiſes; it muſt be averred, that he was 
ſworn there. If the words import, that A. 
ſaid the words to Bim; it muſt be averred, that 
A. did not ſay them. Where an averment 
is neceſſary, it ſhall not be ſupplicd by an 
mnuendo, 1 Com, Dig. 213, 14. 
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9. When an Averment is not neceſſary. 


Where the words admit, or import ſuch 
fait, no averment of the fact is neceſſary : 
As, if one ſay, he killed A. no averment is 
neceſſary that A. was killed, or is dead. So, 
R 2 It 
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if he ſay, he poiſoned A. if he does not 15. 


pear upon the record to be alive. He ca 
not read à declaration; there is not any need 
of an averment, that he can. So, if he (ay, 
A. will prove the plaintiff ſaid, be killeds 
man, Sc. it is not neceſſary to aver, that ng 
one can prove it; for the words are not 
ſpoken as the relation of another, but his 
own undertaking, that ſuch a perſon will 
prove, Sc. So, where the words have rel. 
tion to a thing apparent, it need not be 
averred: As, if one ſay, as ſure as God gi. 
wverns the world, he is a traitor ; there is no 
need to aver, that God governs the world, 
So, where it was faid, as ſure as King Jan 
governs this realm, an averment was not ne— 
ceſſary. He ts a perjured rogue as well as [, 
there is not any need of an averment that he 
is perjured ; for it is admitted by the ſpeak- 
Ing. 
So, where the words are actionable with- 
out thoſe that are relative, there is not any 
need of an averment of the thing, to which 
the relation is made: As, if one fay, hers 
thief, and hath ſtole mare goods than I an 
worth ; an averment is not neceſſary of how 
much he is worth. : 
When words are uncertain in themſelves, 
an averment cannot aſcertain them. [ut 
ante, Div. VI. No. 14.] As, if a man iy, 
thou didſt throw thy baſtard into the dock at 
M. an averment, that a child was found 
there dead, does not make the words actiona- 


ble. So, an averment ſhall not enforce words 
contra 


F 
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contrary to their proper ſignification. 1 Com. 
Dig. 214. 

In an action for faying falſely and malici- 
ouſly, that plaintiff had been in gaol and 
tried for his life, and would have been hang- 
ed, had it not been for Leggat, for breaking 
open the granary of farmer A. and ſtealing his 
bacon. It is not neceſſary to aver that he never 


was in gaol nor tried. Rep. temp. Hardw. 339. 
10. Words explained by an Innuendo. 


The plaintiff muſt explain the words by 
an innuendo, But the innuendo only explains, 
and does not enlarge the words. As, he 
forged this warrant, meaning a warrant by 
the ſheriff upon a capias, is not ſufficient. 
So an innuendo does not aſcertain words, 
which are uncertain in themſelves. As, a 
prieſt (meaning a Popiſh prieſt), gave him the 
euchariſt, and extreme unction. This is ſtated 
on the authority of 1 Com. Dig. 214. for 
the author hath himſelf cited, 3 Lev. 68. 
as cont, ; and qu. if that is not law? 

He was foreſworn before juſtice &. meaning 
A. S. juſtice of peace. 3 Lev. 166. qu. de 
bc? He ſwore A. was at N.; meaning N. 
in the county of D. whereas in truth he was 
not at N. aforeſaid. Thy father, meaning the 
plaintiff, zs a chief; without an averment that 
the ſpeaking was to the ſon of the plaintiff. 

And, if the innuendo be repugnant, it is 
void. As, if a feme-covert ſay, you flale my 
Jaggots, meaning the faggots of the huſband 
and his wife, 1 Com, Di. 214, 15. 

RY | T oat 
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That rogue A. that ſet the houſe on jr 
(meaning the houſe of B. that was burnt), 
and if any body will give me charge of bin, | 
will carry him to New Priſon ; and another 
ſet of words, A. ſet the houſe on fire (meaning 
the ſame houſe). The latter ſet of worde 
ſha!l have relation to the former, and after 
verdict for plaintiff, ſhall be taken to be 
ſpoken maliciouſly. 2 Wilſ. 114. 


11. Special Damage alledged. 


If there be an action for words, which ar: 
not actionable without a ſpecial damage, the 
plaintiff muſt alledge the particular damage 
he has ſuſtained. So, in an action upon the 
caſe for the ſlander of a title. And it is not 
ſufficient to fay, whereby he loft the ſale if 
bis land. But in an action upon the caſe for 
ſlander of a perſon, it is ſufficient to ſay, f 
the damage, Sc. without ſhewing any ſpeciil 
damage. Though it be for words again 
him in his profeſſion. 1 Com. Dig. 215. 

This muſt mean where the words att 
actionable. 

In actions for words, not in themſelve: 
actionable, and where the ſpecial damage I 
the giſt of the action, evidence may be given 
of inſtances of damage, not ſpecified in the 
declaration, (qu. de hoc?) but where the 
words are actionable, no inſtances of damage, 
not particularized in the declaration, hall 
be given in evidence. But general evidence 
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(as loſs of cuſtomers) may zu. de hoc? } 
Stra. 666. 


Pleas to an Action for Words. 
I. Not Guilty. 


To an action for defamation, the defendant 
ſhall plead, Vot Guilty. Or may make 
a ſpecial juſtification, The defendant ſhall 
plead, Not Guilty, if he did not ſpeak the 
words in the declaration. Or, ſpoke them 
in a courſe of juſtice, or in a manner not 
malicious, 

So the defendant may plead the ſtatute of 
limitations. 5 Com. Dig. 193. 

On Not Guilty pleaded, the truth of the 
words ſhall not be allowed to be given in 
evidence, in mitigation of damages; it ſhall 
be pleaded, that plaintiff may be prepared to 
defend himſelf. This was reſolved on at a 
meeting of all the judges. Per Lee. C. J. 
Underwood v. Parks, M. 17 G. 2. Stra. 
1200. 

But I remember a caſe, where a man 
brought an action in C. B. for words, charg- 
ing him with having ſet his houſe on fire, 
with intent to defraud an inſurance office; 
and which office had, on account of the words 
in queſtion, refuſed to pay him his loſs; ſo 
much of the truth of the caſe, was got out 
from the plaintiff's witneſſes, upon a croſs 
examination, that he found it adviſable to 
content to withdraw a juror, after Ld. C. J. 
R 4 De 
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De Grey had aſked his counſel, if he thought 


it was a proper cauſe, to go to the jury? 
The defendant had only pleaded the gener, 
iſſue, not chooſing to riſque a Juſtification, 
as his principal witneſs was the plaintif 
ſervant. 


2. In Juſtiſication. 
When allowed. 


If the defendant can juſtify the truth q 
the words, he need not plead, Not Guily, 
but may plead a ſpecial juſtification : this, 
however, admits the words, and aids ut- 
certainty in alledging them. Jon. 207. 

The defendant may plead Not Guilty to the 
whole, and by leave of the court, a juſtifice- 


tion. Or, Not Guilty to part, and a juſtif- 
cation as to the reſidue of the words : but 
Not Guilty to the whole, puts plaintiff upon 
proof of the words before defendant enter; 
upon his juſtification. 

If he can confeſs the words, and by 
ſpecial matter ſhew them not actionable, 
he ſhall not be put to the general iſſue, 
4 Co. 14. a. Poph. 67. And therefore 


if the words were {ſpoken in another 


ſenſe, the defendant may plead it ſpecially, 
R. 4 Co. 14. 4. So if ſpoken in a court of 


Juſtice, as counſel. R. 2 Cro. go. 


The defendant may juſtify words in /can- 
dalum magnatum, as well as in an action by? 
common perſon. R. 4 Co. 13, 14. Keilu. 
26. R. Popb. 66. 6 

ut 
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But it is no juſtification for the ſpeaking, 
that there was a common fame, that the 
plaintiff was Guilty. Dan. 163. 

That he was a bankrupt, without aver- 
ment that he continued ſo. R. 2 Cro. 579. 
I conceive if he was a bankrupt at the 
time of the ſpeaking of the words, it is ſuf- 
ficient: for a bankrupt may have property 
given him, wherewith he may fully ſatisfy 
his creditors, who may conlent to the com- 
miſſion being ſuperſeded. 


3. Replication to it. 


To the juſtification the plaintiff by replica- 
tion (hall ſay, generally, de injurid ſud pro- 
pria, &c. 1 Sand. 244. 

Or, he may ſay, that after the crime of 
which he was accuſed, and before the ſpeak- 
ing, he was pardoned. Dan. 163. R. Mo. 
003. 872. 


4. How the Fuſtiſication ſhall be Pleaded. 


The juſtification is not good, if the de- 
tendant does not confeſs the ſpeaking of the 
words alledged; as, if the declaration is for 
laying, you ſtole my coat and half a yard of vel- 
vet; juſtification, that the plaintiff, being a 
taylor, had velvet delivered him to make a 
coat, which he made too little, by reaſon 
whereof he ſaid, you flole part of my velvet, 
s not good; for it does not confeſs any 
4. words ; 
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words; though it traverſes the words al. 
ledged. R. Cro. El. 239. So, if the decl;. 


ration alledges an accuſation of returning on 
a commiſſion the examination of divers ng 
ſworn, it is no juſtification that he returns 
one. R. Cre. El. 623. 

If the declaration be for ſaying, you are; 
thief, and ſtole 20/1. it is no juſtification that 
he ſtole an hen. R. 2 Cro. 676. 

If the juſtification be upon a preſentment 
at a leet, he muſt ſhew the matter to be with. 
in the juriſdiction. And that the plaintif 
knew the preſentment falſe. R. Cro. E. 

2 
* the defendant ſays, that the plaintif 
was found guilty of petjury by verdict, &. 
if he does not ſhew judgment thereon, R, 
1 Brounl. 11. 


5. What ſhall be a good Fuſlification, 


If the words accuſe of felony, the defend- 
ant in juſtification may ſay, hat he had floln, 
Sc. 1 Sand. 243, 4. If of perjury, thit 
the defendant was perjured in his anſwer in 
chancery. Or when he was a witnels at 
Ny Prius, or ſeſſions of the peace; or when 
examined upon interrogatories in chancen. 

That he falſely ſwore a debt upon a foreign 
attachment, That being ſheriff, he ſold the 


office of under-ſheriff, contrary to his oath. 


That being upon a jury in a leet, the plain 
tiff revealed ſecrets, contrary to his oath. 5 
Com, Dig. 194. 

| | 5 
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So, if there is a general pardon, a juſtifica- 
tion for words, which accuſe of treaſon, will 
be good, if the plaintiff does not plead it ; for 
he may be within the exceptions. R. Ray. 23. 
If the defendant juſtifies, and a verdict be 
thereon found for the plaintiff, he ſhall not 
have judgment if the words are not action- 


able. R. 2 Lev. 51. 


6. What not. 


But the defendant to an action for defama- 
tion cannot plead, that the plaintiff was not 
damnified in manner and form, &c, R. Dy. 
26. 6. 

So, it is no plea, that the plaintiff was not 
of good fame, prout, Dan. 172. | 

That there was a common fame that the 
plaintiff was guilty. 5 Com, Dig. 194. 


ACTION UPON THE CASE FOR A 
DISTURBANCE. 


I. When it lies. 
1. For @ Diſturbance in a Common. 


An action upon the caſe lies for a diſturb- 
ance in the enjoyment of that, in which a 
man hath a right or intereſt: As, in diſturb- 
ance of his common by an incloſure, where- 
by he could not have the uſe of it. Or, by 
ploughing it, Or, by putting cattle there, 

whereby 


1 


whereby he could not have the enjoymen 
of it in ſo ample a manner, as he of right 
ought to have. Or, by putting conies there, 
whereby, &c. Vide infra. Or, by digging 
turfs, and carrying them away with horſes 
treading down the graſs, whereby, &c. for 
though the common may not be materially 
injured by digging and carrying away the 
turfs, yet the coming with horſes and carts 
upon the graſs, is a prejudice to the common, 
Or, by ſurcharging the common; whereby 
he hath not ſufficient common, But, i 
does not lie, if the lord of the manor put 
conies upon the common. Or, if the lord 
put his cattle there, whereby the plaintif 
could not have the uſe of it in ſo ample man- 
ner, Sc. 1 Com. Dig. 215, 16. 


2. In a Way. 


So, for a diſturbance in the enjoyment cf 
his way, by ſtopping it up, whereby be 
could not uſe it. Be it a way by reſervation, 
by grant, or preſcription. So, for plough- 
ing up the land, through which the va 
lies. Though it be a way to his freehold, 
for which an aſſiſe lies. So, for damaging 
the way with carriages, whereby it is of 80 
uſe. 1 Com, Dig. 216. 


3. In 
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3. In a Seat m a Church, 


So, for a diſturbance in a ſeat in the aile 
of a church, where a man hath a right by 
preſcription. Or, in the nave of a church. 
Or, in the chancel. Or, for the firſt place, 
Sc. in a ſeat. 

And againſt a ſtranger, it is ſufficient to 
declare upon his poſſeſſion, without alledg- 
ing uſage to repair, preſcription, or other 
ground of the action; for it is ſufficient to 
be proved in evidence. 1 Com. Dig. 216, 


4. In Foldage. 
So, for a diſturbance in his foldage, by 


putting cattle into the land, where ſheep to 
be folded ought to feed, whereby he could 
not have his foldage. By erecting hurdles, 
in his land, where the foldage ought to be 
without licence of the lord contrary to'the 
cuſtom, 1 Com. Dig. 216. 


5. In an Office. 


So, for a diſturbance in the enjoyment of 
the profits of his office. But, it does not 
lie for a diſturbance in the office of - pariſh 
clerk; unleſs he ſhew, that he was choſen 
by the pariſh, and had certain fees. Dub. 
Salk. 468.) So, it lies if a man diſturb another 
in the execution of his office. As, if when 


an 
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an officer is taking the poll for the eleQig 
of a new officer, A. takes his papers from 
him. So, if a man do not pay to the poſ.. 
maſter the ancient fees of his office. 1 Con. 
Dig. 216. Les 

With reſpect to fees of office, the con. 
mon mode of proceeding now is, by action 
for money had and received, in which ation, 
the title to the office is tried. 


6, Or, other Poſſeſſion. 


Or, other poſſeſſion: As, if a lord of 1 
manor preſcribe to have toll, and be diſturb- 
ed in the collecting of it. Or, preſcribe for 
him and tenants to be quit of toll, and tall 
is collected of them. So, if the lord of: 
leet be diſturbed in holding his court, or in 
collecting the fines, amerciaments, &c. im- 
poſed at the leet. Or, his tenants are im- 
poveriſhed by diſtreſſes to come to another 
court. So, if a man diſturb the ſervants of 
another in the collecting of his tithes due. 
Or, diſturb a leflor in his entry to view, 
whether the leſſee hath committed waſte. 
If a man take toll of him, who ought to pals 
a ferry toll-free. If a man prevent a pariſh- 
ioner from entring into the veſtry room, 
where he had a right to be preſent, 1 Con. 
Dig. 217. 


II. The 


I. 
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II. The Proceeding in an Action for a 
Diffurbance. 


1. The Declaration. 


In an action upon the caſe for a diſturbance 
againſt a wrong doer, it is ſufficient, that the 
plaintiff in bis declaration, ſays, he ought to 
have; without ſhewing a title by grant or 
preſcription. 1 Com. Dig. 217. and Vide 
I. Tit. Pleader. (C. 39.) 

Though the plaintiff be a copyholder, yet 
he may intitle himſelf by cuſtom or preſcrip- 
tion. And, a variance found by verdict from 
the preſcription alledged, is only inducement, 
and does not hurt. In ſuch caſe the cuſtom 
cannot be applied to a particular houſe. 

It is ſufficient, that the plaintiff alledges 
a ſeiſin in fee of the meſſuage, &c. to which 
the thing, in which he was diſturbed belongs; 
without ſaying, that it was an ancient meſ- 
luage, Gc. 

The declaration ought to ſhew the cer- 
| fainty of the thing, in which the diſturbance 


is alledged: As, in an action upon the caſe 
* tor ſtopping his way, it ought to alledge the 
n, terminus ad quem the way goes. And like- 


wiſe the terminus a quo, And, whether it 
be a foot-way, horſe-way, or cart-way. 

If the plaintiff alledge a way in à piece of 
paſture, it is bad for the uncertainty. If the 
plaintiff preſcribe for a way to ſuch a cloſe, 
be muſt ſhew a title to the cloſe, 


he 
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If the way claimed, be to an high-ſtree, 
or to a common field, it is not neceſſary tg 
ſhew any title to either, | 

If he alledge a preſcription (having only 
a particular eſtate), he muſt ſhew a ſeiſin in 
B. to the cloſe to which, Cc. and derive; 
title under B. for it is not ſufficient to ſhey 
a particular eſtate, without ſaying, fron 
whom it is derived. So, if a pariſhioner al. 
ledge a diſturbance of his entry into the vel. 
try- room, he muſt ſhew, that he had a right 
to enter there. 


2. The Plea, &c. 


To an action upon the caſe for a diſturb. 
ance, the defendant ſhall plead the generil 
iſſue, Not Guilty. So, the defendant may 
plead, that he put his cattle there as lord, or, 
by the leave of the lord of the manor. (qu. as to 
the laſt poſition?) And he mult alledge, 
that the plaintiſf bath ſufficient common. 

So, fora diſturbance in a common, he may 
plead ſpecially, that the defendant, or ſuct 
an one, under whom the defendant claims, bas 
common there. And, if the action be for ſut- 
charging the common, the plaintiff may 
traverſe the ſufficiency of the common. 
Otherwiſe, if the action be for a diſturbance, 


whereby he hath it not in ſo ample a manner, 


&c. 
But the defendant cannot plead, that be- 
ing lord of the manor he dug there for ctal, Ec: 


for if it be a good plea, it amounts to the 


general 
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general iſſue, Not Guilty. That he erected a 
bridge in the place of a ferry. 

So, for a diſturbance in a way, the defend- 
| ant may plead, Not Guilty. Or, that A. had 
a right to a way there, and the defendant 
uſed it as ſervant to him. To which the 
plaintiff may reply, that the way was uſed to 
other land. So, it the plaintiff claim a wa 
for neceſſity, the defendant may plead, that 
the plaintiff bath another convenient way. 
Otherwiſe, where he claims by grant, or 
preſcription. 1 Com. Dig. 218. 

In all the caſes mentioned above, except 
the erection of a bridge, and the way of ne- 
ceſſity, I am much inclined to think, the 
general iſſue is the proper plea, under which 
the whole merits may be tried, and that moſt 
of the ſpecial pleas above ſtated, amount to 
the general iſſue, As to the erection of a 
bridge, inſtead of a ferry, I conceive it is 
not a legal plea. 

In an action for a diſturbance in a ſeat, in 


05 

. a church, it is not ſufficient to ſay by the 
\ay plea, that A. lord of the manor was ſeiſed of 
ih the chancel, aile, &c. where the ſeat is, and 
has by his command the defendant ſat there, which 
* the ſame diſturbance; for the freehold of 
be church cannot be in the lord. 1 Com. 
on. D. 218. Vide ante, Div. I. No. 3. 


Vor. I. 8 ACTION 
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ACTION UPON THE CASE Fj 
MISFEASANCE. 


J. Mben it lies. 
1. For Misfeaſance in an Officer. 


An action upon the caſe lies for a misfes. 
ſance: As, if an officer miſdemean himſel 
in his office by any falſity; for which, f. 
Action upon the Caſe for a Deceit. N. .. 
For Negligence, Div. I. No. 2. 

Or, otherwiſe miſbehave himſelf in hi 
office: As, if a ſheriff imbezil a writ deliver 
ed to him. Or, return too ſmall iſſues, O,, 

return a juror, who ſhewed him his charter 
of exemption, and delivered him the writ & 
allocando. 

So, if a prothonotary of C. B. award: 
ſuperſedeas irregularly, to proceſs upon which 
A. is arreſted at the ſuit of another. So, it 
the mayor of London, at the election of 1 
bridge-maſter, refuſe a poll, where by cul- 
tom it ought to be granted, whereby tic 
plaintiff loſt his office. [Yide, now the fat 
11 Geo. 1. c. 18. for regulating elections u 
the city of London.] 

If a mayor refuſe the vote of a freeman, it 
the election of a new mayor. | Semb. 2 Lei. 
250. 

155 if a mayor, at the election of a burgeſ 
for parliament, refuſe the vote of a freeman. 
Cont. per 3 J. but Holt. acc. and the julg: 
ment was reverſed in parliament, between Aj 


-» 
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y and White, Mod. Ca. 45. 1 Salk. 20. Vide, 
Aion upon the Caſe, when it does not lie. 
No. 8. when another remedy is given, 

So, if a juſtice of peace refuſe an exami- 
nation upon the ſtat. 27 Eliz. c. 13. after a 
robbery ; for it is only miniſterial and not 
judicial. Semb. 1 Leo. 323. If a judge of 
an inferior court proceed to judgment and 
execution, after an habeas corpus delivered 
to him. 1 Com. Dig. 218, 19. 
For negleR in an officer, Vide, Afton up- 
on the Caſe for neghgence. Div. IJ. No. 2. 

If an officer removes goods taken in exe- 
cution off the premiſſes, before the landlord 
is paid a year's rent, purſuant to 8 Ann. c. 


05 17. this action lies. Stra. 212. 
ter 
it 

2. In any Perſon, contrary to the Obligation 
d of the Law. 
ich 
„i An action upon the caſe lies for misfeaſance 
fi in any perſon, contrary to the obligation of 
cu. the law: As, if tenant by ſtatute merchant 


cut down timber-trees, the value may be re- 
covered in a /cire facias ad computandum ; but 
for the damage over and above the value of 
the trees, an action lies by him in the rever- 


n, at fon. If the lord of a manor cut down tim- 
Le, ber growing, upon copyholds within the 
manor, where the copyholders preſcribe to 
rocs WY bare the toppings, though the lord take only 
man, be bodies. So it lies by a copyholder againit 
u: ® firanger, that cuts down his trees. If a 
A -opyholder for life commit waſte, an ac- 
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tion upon the caſe lies by him in the remaing. 
er. If an under leſſee take planks, Ge. fixed 
to the freehold, an action upon the caſe lis 
againſt him by the firſt leſſee. So, if a leſſe 
for life, or years, commit waſte, the leſſo 


U 
an action upon the caſe. So the lord of: 7 
manor may have an action upon the <{: 
againſt a ſtranger, who cuts down trees vpe 8 
a tenement of his copyholder, for the pr. 200 
judice to his inheritance. So a reverſion: are. 
(as well as a leſſee for years in reſpect of his be 
poſſeſſion), may have an action upon the even 
caſe for furrounding his land, whereby hi: WW he g 
trees became corrupt and putrid, for the WW voly 
prejudice to his inheritance. Or, for a Vide 
houſe built, or other prejudice to his inheri- Com 
tance. 1 Com. Dig. 219. Lore 
To ſome it may ſeem ſtrange, that the ly bout 
ſhould conſider the building of an houſe : If 
prejudice to the inheritance, as it in general, WW his c 
if not always, very much increaſes the va if th 
of an eſtate, but the law will not permit a s a 
particular tenant to a/ter the eſtate. tend; 
This action lies, if a man enter upon th! WW tend 
king's farmer, and take the profits, wheredy Wi of u 
the farmer cannot pay his rent. So, if th: Wi the 
king grant the ſole manufacture of fuch + WW (ver 
commodity (fuppoſing the grant good), i Wi Con. 
action upon the caſe lies by the grantee againk A 
any other, who manufactures it. If the char 
lord of a manor ſeize goods as waife, efira, Wi neg] 
Ge. an action upon the caſe lies for miſuling Wi dcor 
of them, if there was freſh ſuit ; or it MF vith 


within a year, So, if the owner of a fen 
I extort 


1 a6r } 


extort toll for paſſage not due. 1 Cm. Dig, 
219, 20. 


3. C ontrary to his Undertaking, Vide Action 
upon the Caſe for a Deceit, Div. IJ. No. 5. 
For Negligence. Div. I. No. 4. 


So an action upon the caſe lies, if any one 
act contrary to his undertaking : As, if goods 
are delivered to another to keep them ſafely, 
he undertakes to keep them againſt all 
events; and therefore if they are loſt, or ſtole, 
he ſhall anſwer for them, If there was a 
voluntary default in him, and not otherwiſe. 
Vide Coggs and Barnard. 2. L. Ray. gog. 
Comyns's Reports, 133. 135. According to 
Lord Holt's doctrine, in that caſe, he is only 
bound to keep them as his own. | 

If the goods are delivered to be kept as 
his own goods, he ſhall not anſwer for them, 
if they are ſtolen. Or, if they are delivered 
3s a pledge, and are ſtolen before the money 
tendered. Cont. if they are ſtolen after a 
tender. Or, if they are delivered in a cheſt, 
of which the bailor hath the key; though 
the cheſt be ſtolen, the bailee ſhall not an- 
lwer; for he had not the full truſt of it. 1 
Com. Dig. 220. 

And in theſe caſes the bailee ſhall not be 
charged upon a ſtealing, though there was a 
neglect in him; as, if he did not ſhut the 
door, Cc. for he is not bound to keep them 
with more care than he does his own. Per 

8 3 Cur. 
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Cur. in the above mentioned caſe of Cage 
and Barnard. 

If any one undertake to carry goods, &. 
for others, and they miſcarry or are loſt, hy 
his default, an action upon the caſe liz; 
againſt him, Lid. alſo vide 2 L. Ray. goy, 
and 1 Salk, 26. Though he carry them with. 
out hire; for he undertakes to carry them, 
and therefore ought, at his peril. Bid. 8d, 
if any one lends an horſe, or other thing for 
hire and the perſon miſuſes it, an action up. 
on the caſe lies againſt him. 1 Com, Dy, 
DT: 

If plaintiff declares upon a ſpecial contra, 
he muſt prove the contract as laid; therefor: 
if plaintiff declares, that in conſideration of 
his undertaking to pay defendant what he 
ſhould deſerve, defendant undertook to re- 
pair his houſe, which he hath done ſo ill, that 
the rain beat in, &c. and he proves that it 
was an inſurance-office that employed de- 
fendant to repair for a ſum certain, it does 
not ſupport the declaration, and he ſhall be 
nonſuited. Rep. Temp. Hardw. 309. 


4. An Action lies for Misfeaſance, tho tit 
Damage happen by Miſadventure. 


Though the misfeaſance be by miſadven- 
ture: As, if a man ſhoot with a gun at? 


I ſtrongly recommend to my readers, to peruſe Mr, 
Jones's Treatiſe upon Bailment, which is, in my opinion, 
a very ingenious, ſcientific, and methodical work, and throw! 
great light upon a title in our laws, of vaſt importance. 


bird, 
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bird, and thereby lights a fire which con- 
ſumes the houſe of another. So if a leſſee 
for years perraits his houſe to be conſumed 

by fire. Per 2 F. Cro. Eliz. 461. but there 
| was not any judgment, f dicitur. Cro. Eliz. 
777. 1 Com. Dig. 220, 1. Vide Action 
yon the Caſe for negligence. Div. I. No. 3. 


5. In Contempt of the Proceſs of the Law. 


So an action upon the caſe lies for mis- 
feaſance in contempt of the proceſs of the 
law: As, if a man proceed in the admiralty, 
or ſpiritual court, &c. after prohibition de- 
livered (when a prohibition lies.) So, ifa 
ſheriff permit an eſcape. Vide, Action upon 
the Caſe for negligence. Div- I. No. 2. So, 
if a priſoner eſcape, whereby the ſheriff is 
charged, an action upon the caſe lies by the 
ſheriff againſt the priſoner. So, if a gaoler 
permit a voluntary eſcape, an action lies 
apainſt him. So, if a man make reſcue of a 
priſoner, arreſted upon meſne, or judicial 
proceſs, Or, of goods taken in execution. 
Or, of goods diſtrained for rent, or other 
duty, or damage-feaſant. And a. reſcous to 
the ſervant is a reſcous to the ſheriff himſelf. 
And the action lies by the party to the ſuit, 


in which the arreſt was. Or, by the ſheriff. 
Com. Dig. 221. 


S'4 6. For 
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6. For a malicious Misfeaſance, 


So an action upon the caſe lies for any mz. 
licious act to the damage of another: As, if 
a. man pulls down tiles, or the wall of , 
houſe, whereby the timber is rotted, or cor. 
rupted. If a man threaten the tenants of 
another, whereby they depart from their 
tenures. If he tear off the ſeal of a deed; 
and it is not neceſſary to ſhew, that it wa 
the ſeal of the party, or, that the deed loſtits 
force. Reſolved. 2 Cro. 255. 

But I think theſe things had better be 
ſhewn. 9 

If a man threaten the workmen and cul. 
tomers that come to his ſtone- pit, whereby 
he loſes the profit of it. If a man, who wa 
permitted to occupy a houſe, pull down, or 
deface the windows. So a leſſor may main- 
tain an action on the caſe againſt a leſſee for 
waſte done, and need not bring an action of 
waſte, Vide ante, No. 2. Vide, Action up- 
on the Caſe jor negligence, Div. I. Ne. z. 

So he, who hath the reverſion, or remaind- 
er in fee of a copyhold againſt the tenant tor 
life of the ſame land, if he cuts down tim- 
ber. Dub. 3 Lev. 131. Videante, No. 2. 
So, if a ſtranger hinder the leſſor from enter- 
ing upon the land to view, whether waſte be 
committed. i 

If a par ſon permit his tithes after notice to 
lie upon the land to the prejudice of the 
owner, unleſs he hinders the removal. S0, 
if the owner hinder the parſon from carry- 

109 
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ing off his tithes, So, if a pariſhioner by 
cuſtom ought to deliver to the parſon ſo 
many cheeſes in lieu of tithe-milk, and he 
tender them to the parſon, who refuſes them, 
and permits them to remain at his houſe, 
whereby his houſe is damaged; an action lies 
againſt the parſon. 

If a parſon, &c. remove a grave-ſtone, or 
coat-armour of one deceaſed, out of the 
church. 

So, if a man entice a ſervant, or apprentice 
out of another's ſervice. Or, retain him, 
knowing that he departed without licence. 

If a man malitioſè claim a woman to be 
his wife, whereby ſhe loſes her marriage. 

If a man make a falſe afidavit, and peti- 
tion the commiſſioners of cuſtoms upon it, 
whereby another loſes his office. 1 Com. 
Dig. 221, 2. 

For falſely and maliciouſly ſuing out a 
commiſſion of bankrupt againſt plaintiff, 
which is ſuperſeded, caſe lies notwithſtand- 
| ing the remedy given by ſtatute, 2 Hl. 
145. 


II. When it does not lie. 


But an action upon the caſe does not lie 
for riding, Skimmington, &c. whereby the 
plaintiff is diſgraced. So an action upon the 
cale does not lie, where a man hath pot ſuf- 
cient notice of his duty; as, if a ſheriff re- 
turn a juror, who ſhewed him a charter of 
exemption, if he had not the writ de allocar:- 
de 
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do; for the ſheriff cannot make a judgment 
of the validity of the charter. 1 Com. Diz. 
222. 


IL. The Proceeding in an Action for a Mis. 
feaſance. 


1. The Declaration. 


The declaration in an action for misfez- 
ſance in an officer muſt ſhew, that the de- 
fendant was an officer, that it was his duty 
to do, and that he acted contrary to his duty, 
As, if it be for a falſe return of a writ for 
an election to parliament, he muſt ſhew that 
ſuch writ iſſued, and was delivered to the de- 
fendant, being ſheriff, who proceeded to the 
election, according to the exigence of the 
writ, and that the plaintiff was in due man- 
ner elected, but the defendant returned 

another elected. Com. Rep, 132. 1 L. Roy. 

04. | ; 

y But if the declaration ſhews the misfea- 
ſance, it is ſufficient, though it omit ſeveral 
circumſtances not material: As, if the ac- 
tion be for tearing the ſeal from a deed, 
whereby an annuity or rent was granted, 
though it does not ſay the ſeal of the grantor, 
or what ſea], or that thereby he loſt his an- 
nuity, or the deed was void, or whether it 
was an annuity or rent charge. R. 2 C70. 

. 
1 in ſuch caſes, it would be much 
better to ſpecify thoſe particulars, more 
eſpecially 


Cri 
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eſpecially the conſequence ariſing from the 
act, whereby the plaintiff was injured. 


2. Plea. 


To an action upon the caſe for a misfea- 
ſance, the defendant ſhall plead, Not Guilty. 
Cro. El. 569. 


Or, Not Guilty, within fix years. Luz. 
99- 


ACTION UPON THE CASE FOR 
NEGLIGENCE. 


J. When it lis. 
1. Fon Negligence in a Man's Truſt. 


So an action upon the caſe lies for negli- 
gence in a man's duty, though it be a non- 
fealance ; as, if by the negligence of a ſervant, 
cattle periſh. 1 Com. Dig. 223. Yide, 
Action upon the Caſe for deceit, Div. I. 


No. 5. 


2. In bis Office, Vide, Action upon the Caſe 
for Deceit. Div. I. No. 6. For Misfea- 
fance, Div. I. No. 1. 


So it lies againſt an officer for a neglect of 
the duty of his office: As, if a ſheriff do not 
return a writ, Do not levy expen/is militis. 


Do 
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Do not ſummon the tenant in a real action, 


roi 
whereby he loſes by default. Will not exe. 25 
cute a writ of ſeiſin. Or, return a writ 45 the 
c:ronatore eligendo. - Di 
So, if he do not deliver to the new ſherif | 
a ſuperſedeas, Sc. by reaſon of which the jud 
plaintiff is taken in execution de novo. tat 
So, if an officer, whoſe bufineſs it is, re- ] 
fuſe to inroll a deed within the fix months. cor 
If an archdeacon will not induct a clerk, thi 
admitted and inſtituted, If the ordinary an 
admit the clerk of another patron, contrary a 
to a verdict in a jure patronatus. If he do me 
not take caution of a perſon excommunicated, 8 
before he be affoiled, if it be required. hi: 
So, if a mayor at the election of a bridge- ed 
maſter refuſe a poll, which is uſual, and re- hi 
turn another elected. Vide, Action upon the co 
Caſe for misfeaſance. Div. I. No. 1. J 
If a lord in ancient demeſne refuſe to hold 
his court. Vide, Action upon the Caſe. Div. ec 
FI. No. 8. tl 
If the chief magiſtrate of a borough refuſe o 
the vote of him, Who hath a right. Cont. i 
fer. 3 F. Holt. acc. in B. R. but this judg- 4 
ment was in the houſe of peers reverſed by 
fifty peers, all the other judges concurring, 5 
except Trevor and Price, and ſixteen peers. b 


1 Salk. 20. Vide, Action ufon the Caſe. Div. I. 
Na. 8. Vide, Action _ the Caſe for mis- 
feaſance. Div. J. No. 

So, if a ſheriff, Sc. Sls an eſcape upon 
meine, or judicial proceſs, an action upon 
the caſes lies againſt him by the common 
law. So, if he permit a re/cous upon judicial 

procels. 
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proceſs. Vide, Action upon the Caſe for mis- 


feaſance. Div. J. No. 5 Otherwiſe, if 


the reſcue be upon meſne proceſs. 1 Com. 
Dig. 223. | | 

The reaſon of the difference is, that upon 
judicial proceſs he may take the poſſe comi- 
tatis, but not upon meſne proceſs. 

If the ſheriff permit the eſcape of a man 
committed by commiſſioners of bankrupt, 
this action lies. Or, if a man taken upon 
an excommunicato capiendo, Or, taken upon 
a capias utlagatum before, or after Judg- 
ment. 

So, if a Cuſtos Brevium keep records in 
his office ram negligenter, that they are alter- 
ed; though they do not appear to be ſo by 
his conſent, and attornies have always re- 
courſe to the records there. Semb. per tws 
7. Twiſden, cont. 1 Lev. 64. 

So, in every caſe where an officer is intruſt- 
ed by the common law, or by ſtatute, an ac- 
tion lies againſt him for a negle& of the 
duty of his office. So, an officer ſhall be re- 
ſponſible for a neglect in his ſervants. Vide, 
Aclion upon the Caſe for deceit. Div. II. 

So, for every fraud, or neglect in the exe- 
cution of his office. But, a ſheriff ſhall not 
be indicted or impriſoned for the fault of the 
under-ſheriff. 1 Com. Dig. 223, 4. 


5 For 
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3. For a Neglett in doing that, which by Lat 
he ought to do. hen 


So, it lies againſt him, who neglects to do * 
that, which by law he ought to do: As, if If a 
a man is bound by preſcription to pay toll, dott 
and refuſes the payment. Or, to provide Whe 
beer for the beadle of the hundred, and does hat 
not do it. and 

So, if the parſon is bound by preſcription the 
to find a bull and a boar yearly for the in- ann 
creaſe of the cattle within his pariſh, and 8 
does not do it. But it does not lie, unleſs age 
the plaintiff ſhew a preſcription for it. And pid: 
a conſideration for ſuch preſcription ; as, Wal 
that the parſon hath an increaſe in his tithes, tiot 
Se. ſet 

So, if a man, bound by preſcription to tice 
grind at a mill all grounded grain ſpent in his for 
houſe in the ſame town, do not grind there. ri 
But a preſcription is not good, for all corn ho 
ſold, or uſed in his houſe. Nor, for all lie: 
corn uſed in his houſe; for then he cannot for 
uſe any not ground. Nor, for all corn uſed, un 
or ſold by defendant. | 

So, it two join, as they may, for not do 
grinding at the one or the other mill, it is not thi 
well to ſay, that he cught to grind at thoſe re: 
two mills, or one of them ; but they mult wh 
ſay, that all corn not ground at the one, in 
ought to be ground at the other. iſt 

So, if a man, bound by preſcription to th 
repair fences againſt another, does not do it; lia 
whereby the cattle of the other periſh. Or, lo 


wheredy 
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whereby cattle enter, and do damage. So, 
if bound to the repair of a bridge, by the 
negle& whereof A. hath a ſpecial damage. 
Or, bound to repair a bank, does not do it, 
whereby the land of another is ſurrounded. 
If a man who hath the upper room of a houſe 
doth not repair it, to the damage of him 
who hath the under room. So, it he who 
hath the under room, does not under-pin 
and ſupport it. If a man does not repaic 
the wall of his houſe, whereby his privy 
annoys his neighbour. 

So, if a parſon does not repair his parſon- 
age, an action lies by his ſucceſſor for dila- 
pidations. And if the defendant be after- 
wards ſued in the ſpiritual court, a prohibi- 
tion lies. If a parſon doth not remove tithes 
ſet out, within a convenient time after no- 
tice and requeſt, Vide, Action upon the Caſe 
for mrsfeaſance. Div. 1. No. 6. 

So, if an under-leflee for years permit his 
houie to be burnt, an action upon the caſe 
lies againſt him. Vide, Action upon the Caſe 
for misfeaſance. Div. J. No. 6. So, if an 
under-leflee at will permit waſte. 

So, where by cuſtom a man is obliged to 
do a thing, if he does it not, an action upon 
the caſe lies. As, where by the cuſtom of the 


realm the major part of part-owners bind the 


whole, if the greater number of part-owners 
in a thip agree to a voyage, and the others 
diſſent, an ation upon the caſe lies againſt 
the diſſentients. It, by cuſtom, every in- 
labitant of an antient - tenement in ſuch a 
town ought to bake at one bakehoule there, 

all 
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an action upon the caſe lies againſt him, wh, 
does not do ſo. 

If a man having a common ferry by pre. 
ſcription, do not repair it. But it does ng 
lie for not maintaining a ferry, without: 
ſpecial damage, any more than for a common 
nuſance. 1 Com. Dig. 224, 5. Vide, Adlin 
upon the Caſe for a nuſance. Div. III. 


4. For a Neglect to do that which he hath 
undertaken, Vige Action upon the Caſe fir 
Mifeaſance. Div. 1. No. 3. 


If a man neglect to do that which he hath 
undertaken to do, an action upon the caſe 
lies: As, if any one, who is not a common 
carrier, undertake to carry goods, and deliver 
them at ſuch a place; if he does not carry 
them, an action upon the caſe lies. Though 
the plaintiff do not agree for a price certain, 
but ſays, he will content him. 

So, if a man lend his horſe, or other pro- 
fitable cattle to another grazzs, he is bound 
to a ſtrict care; and therefore, if he neglect 
to take due care of it, an action upon the caſe 
lies: As, if he do not ſhut the ſtable, and 
it is ſtolen. Otherwiſe, if it be ſtolen with- 
out his default, or any neglect. | 

But, if there be not any neglect in the 
defendant, an action upon the caſe does not 
lie againſt him, though he do not perform 
his undertaking: As, if he be diſabled by 
the act of God: As, if a man promile to 


re-deliver an horſe upon requeſt, and the | 
horſe 


EU 


horſe dies, without his default, before a re- 
queſt, 1 Com. Dig. 225, 6. 

A ſhip-maſter who undertakes to carry 
goods ſafe, muſt deliver them ſo, unleſs 
damaged by the act of God, or the king's 
enemies; plaintiff need only prove their 
good order when delivered on board, and 
their being damaged when delivered out, 


defendant was careful. Thus, if a puncheon 
of rum is ſtaved in letting down, or there is a 
leak, whereby goods are damaged. 1 Wlſ. 281. 

[ conceive this turns upon defendant's 
politive promiſe to deliver ſafe, and its not 
being the act of God, or the king's enemies. 


1. The Declaration, 
In his Office, &c. 


ln an action againſt a ſheriff, &c. for an 
elcape, the plaintiff muſt ſhew a judgment 
wanſt him who eſcaped. R. 1 Lev. 194. 
And ought to ſay directly, that he recovered, 
and not, whereas he had recovered. Semb. 
Sd. 306. 

f an eſcape be out of the compter upon a 
plaint before one ſheriff of London, the ac- 
tion (h-11 be againſt the two ſheriffs. R. 
Carth, 145. 

But in an action for an eſcape, the plaintiff 
necd not ſhew how the debt in the original 
ion became due. Laut. 110. Nor the 
viginal with all the proceedings thereon, 
Vor. I. I for 


evidence ſhall not be allowed to ſhew that 
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for it is ſufficient to begin, for that wherey 
he recovered, &c. R. Gro. El. 877. Ny 
ſhew: the original, &c. though the eſcape 
was of one outlawed by meſne proceſs, for it 
is ſufficient to ſay, whereas be had impleadey 
Sc. Lut. 111. Nor ſhew that he did not 
find bail, though the precept in the comprer 
be, unleſs in the mean time be find manucaptor:, 
for it will come from the other fide, if he 
found them. R. Sho. 162. Nor ſay, tha 
the debt was not fatisfied, for it ſhall not he 

ſuppoſed. R. 1 Rol. 47. | 
As to this laſt point, I never faw a declarz- 
tion for an eſcape, without an averment that 

the debt was, and ſtill remained, unpaid, 


2. Plea. 


To this the defendant ſhall generally 
plead, Not Guilty. 

But if the action be for not returning: 
writ, Sc. the defendant may plead, 7hat it 
belonged to another. | | 

So, in an action for an eſcape, the defend- 
ant may plead, fat be did not permit him t0 
go at large. 5 Co. 89. a. 10 Ed. 4 
$0 - | 

Sed qu. if this plea does not amount to tis 
general iſſue? 

So, he may plead, Nul tie] Record. k. 
Heb. 209. So, that he did not arreſt Aft. 
Ent. 14. But I conceive this may be given 
in evidence, under the general iſſue, and 
wherever the merits may be given in evidence 

under this plea, it is certainly the moſt eligi- 
ble. 


The 
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The defendant may plead, that the perſon 
who eſcaped was recently purſued, 3 Co. 52. 
Vide Ent. 195, 198. And by the flat. 8& 9 
W. z. c. 27. it ſhall not be allowed in evi- 
dence, without plea. By the ſame ſtat. plea 
of freſh purſuit ſhall not be allowed without 
an affidavit, that the eſcape was without con- 
ſent. Ard, I think that ought to be ſhewn 
by the plea. 

The defendant may plead, that the party 
was reſcued after an arreſt upon meſne proceſs. 
Vide 5 Com. Dig. 196. for various authorities, 
proet con. I conceive it may be pleaded. 
Vide the following caſes. 

A reſcous, (upon meſne proceſs,) may be 
pleaded, without ſaying, that he returned 
the reſcous. R. 2 Lev. 144. 3 Lev. 46. 

If an action be for a voluntary eſcape, he 
may take by proteſtation, that it was not 
voluntary, and plead freſh purſuit, R. 1 Vent. 
217. There is no need to traverſe, that the 
eſcape was voluntary. R. Lat. 201. 

But the defendant cannot ſay, that the 
party afterwards appeared at the return of the 
writ, Lul. 72, 3. 

So, the defendant cannot plead a 2 
to an eſcape upon a judicial procels. R. 
3 Lev. 46. R. Mo. 8 52. 

have elſewhere aſſigned the reaſon, be- 
cauſe he might have the aſſiſtance of the . 
comitatus, which he could not have upon 
mejſne proceſs. 

t is ſaid, that to every action on the caſe 
for misfeaſance or nonſeaſance, the defen- 
dant ſhall plead, Not guilty. 1 Com. Dig . 

11 Bur, 
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But, in an action on the caſe for nonfez. 
ſance, it was reſolved, that the defendant 
ſhall not plead Not guilty, though in an action 
for misfeaſance he may; for Not Guilty to 
nonfeaſance are two negatives which do not 
make an iffue. Cro. El. 569. 

I, however conceive, that where the de- 
claration ſtates, a neglect, or poſitive refuſal, 
in or by the defendant to do, what he ought 
to do, as that is an affirmative, the plea of 
not guilty applies to it, and that being the giſt 
of the action, the plea is good, 

It is not any plea, that the defendant made 
the thing more beneficial to the plaintiff; 
for this being a voluntary act, it does not ex- 
cuſe him for the neglect of his duty: As, in 
an adtion upon the caſe for not keeping a ferry, 
it is no plea, that he erected a bridge, which 


was more commodious, R. Sho. 257. Vit 
I Salk. 12. | | 


5. For a Neglect in taking care of his Dog, 
Horſe, Cattle, &c. 


An action upon the caſe lies for a negled 
in taking care of his cattle, dog, Sc. As, if 
a man ride an unruly horſe in Lincoln's-Inn- 
Fields, (or other public place of reſort) to 
tame him, and he break looſe, and kick the 
plaintiff, And, it lies againſt the maſter, and 
ſervant, though the maſter was abſent; for 
it ſhall be intended, that the ſervant did it, 
by order of his maſter. 2 Lev. 172. 

That it lies againſt the maſter, or ſervant 
there cannot be a doubt, but I never knev 


alt | 
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an inſtance, where the action was againſt 
both. 

This action lies, if a man permit a mad 
bull to go at large, knowing he was mad, 
whereby the plaintiff was gored. Other- 
wiſe, if the declaration do not alledge, that 
the defendant knew it. Re/olved after verdict, 
Lat. go. Vide Salk. 662. 

So, it lies, if a man keep a dog, knowing 
him to be accuſtomed to bite ſheep, who bit 
the plaintiff 's ſheep, whereby they died. The 
ſcienter muſt be proved in evidence. So, 
with reſpe& to a dog, or a boar, biting and 
injuring any kind of cattle, &c. 

So, it lies, if a ſoldier, in training, diſ- 
charge his muſquet, and caſually, and againſt 
his will, wound another. Otherwiſe, if he 
ſhews that it was by inevitable neceſſity, and 
without his fault, If the king's colleQor 
diſcharge his piſtol to avoid miſchicf, and 
the plaintiff caſually paſſes by, and is wound- 
ed, againſt the defendant's will. 2 Jon. 205. 

But, if a man hath a tame fox, which 
eſcapes, and becomes wild, and does miſchief, 
the owner ſhall not anſwer for the damages 
done afterwards, 

If a dog chaſes ſheep, &c. without ſetting 
on, or notice before to the maſter, an action 
does not lie. So, if a maſter ſet on his dog 
to chaſe ſheep out of his land, and the dog 
purſues them into another's land, and the 
maſter recalls his dog, as ſoon as h- ſees it, an 
action does not lie. 1 Com. Dig. 226. 

If a dog hath once bit a man, and the 
owner, having notice, keeps him and lets him 
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about, or lie at his door, actio n lies 
againſt him by a perſon bit, though it hap. 
pen by his treading upon the dog's toes, 
Stra. 1204. | | | 


1. The Declaration. 


A declaration for a neglect in keeping a 
dog, horſe, cattle, &c. muſt ſhew that the 
defendant neu of the miſchievous quality, 
And if /ciens, or fcienter, is omitted, it will 
be bad after verdict. R. Salk. 662. 
But hat be bad a ſow that uſed to bite ani- 
mals, will be well after verdict, for it will 
be intended to have been proved, that they 
were animals of which the defendant had 
notice, and the biting of which was a da- 
mage and loſs to the plaintiff, id. 


2. The Plea. 


To ſuch action, the defendant ſhall plead, 
Not Guilty. 


Or, that the dog made an aſſault upon his 
dog. | 
But, in general, to every action on the 


caſe, for a misfcaſance, the proper. plea is, 
Not Guilty. 


6. In kerping his Fire. 


An action upon the caſe heretofore lay 
upon the general cuſtom of the realm againlt 
the maſter of an houſe, if a fire kindled 
there, conſume the houſe, or goods of 

1 another, 


8. 


18 
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mother. 1 Com. Dig. 227. where a variety 
of caſes are cited, ſhewing by and againſt 
wh, the action would lie, which I omit, 
for 

By fat. 6. Ann c. 31. (made perpetual by 
10 Arn c. 14.) no action (hall lie againſt any 
erſon, in whoſe houſe or chamber any fire 
xccidentally begins, nor any recompence be 
made by him for any damage occaſioned 
thereby. , 

It lies not upon the cuſtom of the realm, 
if a man ſhoot a gun at a fowl, and thereby 
light a fire which burns the houſe of ano- 
ther, Semb. Cro. Elix. 10. Yet an action 
upon the caſe lies, generally. Co. El. 10. 
Vide Action upon the Caſe for M gfeaſance. 
Div. I. No. 4. Action upon the caſe, Div. 
II. No. 3. 


II. Action againſt a Common Inn- keeper, 
1. When i lies. 


An action upon the cafe lies upon the 
common cuſtom of the realm againſt a com- 
mon innkeeper, if the goods of his gueſt are 
ſtolen or loſt by the negligence of him or his 
ſervants. A man, who continues for a week, 
or more in term, is a gueſt, Soldiers quarter- 
ed there for 14 days are gueſts. And an inn- 
keeper is chargeable for deeds, obligations, 
and all other moveable goods, though the 
gueſt hath the key of his chamber delivered 
to him, and does not ſhut the door of his 

T'4 chamber, 
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chamber. Or, if the gueſt goes to view the 
town for any time. Or, goes out, and (ys 
that he will return at night. Or, is abſent 
for two or three days, if the goods are bene. 
ficial to the innkeeper in the mean time; 2; 
an horſe, &c. So it lies, though the gueſt 
ſtays for a week, or more. So it lies, though 
the goods are put by the innkeeper out of his 
inn; as, if an horſe be put into a paſture, 
without the direction of the owner. Or, hy 
his direction, and there loſt by the fault of 
the innk eper or his ſervants, who leave the 
gate open. So, it lies though the innkeeper be 
of non ſane memory, and the gueſt knows it, 
Or, be an infant. (cont. Rol. 2. J. 43. 
Or, abſent, for his ſervants ought to have 
the care of his gueſts in his abſence, Tho' 
the abſence be by action of law. 

So it lies, though the innkeeper doth not 
know any of the robbers. 

The maſter may have an aQtion for goods 
loſt at an inn, where his ſervant was a gueſt, 
So, it his friend, who carries money for 
him, be the gueſt, Semb. Yelv. 162. 1 Con. 
Dig. 228. | 

I conceive there is not any occaſion to run 

any riſque, by ſuing in the owner's name, 28 
L apprehend, the friend might bring the ac- 
tion in his own name, and declare as of the 
loſs of his own money, as he had a ſpecial 
property. 

If a common carrier be robbed in an inn, 
wherein he is a gueſt, the owner ſhall have 
the action. Per tuo J. Dal. 8. 1 

e 


#>= 


The obſervation I have made above, will 
apply, in my opinion, to this caſe, alſo. 


The Declaration. 


The declaration muſt ſay, that the defen- 
dant has a common inn, but it need not be ſaid 
in the writ. And if the cuſtom be alledged 
for a common inn, and then it is ſaid, that 
the plaintiff was a gueſt in the defendant's inn, 
without ſaying common inn, it is ſufficient, 
after verdict, And a miſ-recital of the cuſ- 
tom does not hurt; for it is the common law. 
And therefore, if the plaintiff alledge, that 
the defendant ought to keep the goods of his 
gueſts, and of all other ſubjects brought into 
his inn, it is good; for ſufficient is alledged 
to maintain his action. 1 Com. Dig. 228, 9. 


2. When it does not lie. 


An action does not lie, if it be not a com- 
mon inn: As, if a man loſe goods, who 
lodges at a private houſe. Or, who hath a 
lodging aſſigned him, by the chamberlain of 
our lord the king. So, 1t does not lie, if a 
man hire a chamber in an inn for the term; 
for he is a leſſee. So it lies not, if a man be 
at a common inn as a friend, or a neighbour, 
not as a gueſt. Or, if a man be a gueſt, but 
deliver goods to the innkeeper upon another 
account, Or, leave goods there, and is ab- 
lent for two or three days, and they are loſt 
in his abſence, when the innkeeper had not 
any benefit by them in his abſence, 
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So, it does not lie, if the goods are Toft 
without any fault of the innkeeper ; as, if 
the gueſt order his horſe to be put to paſture, 
and he is loſt there, without any neglect in 
the innkeeper. If the gueſt be robbed by 
his own ſervant, or companion. Or, by any 
one, whom the gueſt deſires may be lodged 
with him. Or, if the innkeeper is deſirous 
of locking up the goods, ſaying, that he can- 
not otherwiſe warrant them, and the gueſt 
refuſes. | 

So, it the innkeeper ſays, that his houſe 
is full, and the gueſt offers to be lodged 
among the other gueſts; for an action lies for 
the retulal, if the inn be not full. So, if the 


inn be broke open by the king's enemies. 
1 Com. Dig. 229. 


Plea in this Action. 


To this action the defendant ſhall plead, 
Nor Guilty. 

Though he has matter of excuſe: As, that 

his inn was full, &c. 1 And. 29. 


3. When an Innkeeper ſhall detain an Horſe 
| for his eating. 


If an horſe be ſent to a common inn by a 
gueſt, the innkeeper may detain him, until 
he is paid for his eating, by the cuſtom of 
London; and he hath the horſe as a diſtreſs 
until payment. So, by the common cuſtom 
of the realm. So, if an horſe be ſent to 2 
common inn by the owner, Or, if the 
owner 
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owner agree, that the innkeeper ſhall detain 
him until he is paid. So, if an horſe be ſent 
to a common inn by a ſtranger. (Per Dod. 
hut three F. Semb. cont. 1 Rol. 449.) And 
though the owner direct that his horſe ſhall 
have no more food, he ſhall pay for it after- 
wards, otherwiſe the innkeeper will loſe the 
horſe, which is his ſecurity, 1 Com. Dig. 
220, 30. 8 

It the horſe is once out, he cannot detain 
bim for what was due before, on his coming 
in again. Sa. 550. An innkeeper cannot 
ſell the gueſt's horle, for keeping, except in 
London. bid. 

94. If the cuſtom of York, is not, in this 
teſpect, ſimilar to that of London? 

I ought to obſerve here, that doubts have 


up regularly, at certain intervals, at an inn, 
whether an innkeeper might not detain them 
tor what was due before, he, when he let 
them depart, depending on their return: So, 
as to dyers, dying cloths conſtantly for mer- 
chants, factors, &c. and of courſe depending 
upon other cloths coming in, upon which 
they ſuppoſed they would have a lien, for 
what was due before, however, I ſubmit to 
the learned, whether the former doctrine is 
not the law of the land? 


IL. Action 


wiſea with reſpect to ſtage horſes, that put 
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II Z. Aclion againſt a common db 
1. When it lies. 


An action upon the caſe lies againſt a com. 
mon carrier, who carries goods for hire, if 
the goods miſ-carry. So, againſt a common 
| hoy-man. So, againſt a maſter of a ſhip for 
goods, which he carries; for he hath hire, 
though he be paid by the owner, and the 
owner is paid by the merchant. So, againſt 
a ſtage coach-man for goods, which he car- 
ries for hire. So, againſt the part-owners of 
a ſhip, as well as againſt the maſter, But all 
the part-owners ought to be joined. Though 
the plaintiff did not know, that there were 
more owners than the defendants ; for if he 
takes notice of any, he ought to take notice 
of all. Reſolved. 3 Lev. 259. Sho. 29. 

But, if the defendants who are ſued, do 
not plead in abatement, that there are other 
perſons, who ought to be joined, and who are 
not named, but plead non aſſumpſit, the plain- 
tiff will be intitled to recover. 

This action lies againſt the executor or ad- 
miniſtrator of a carrier; for it is founded 
upon the contract. And it lies, though there 
was no averment for a price certain; for a 
common carrier may have a quantum meru!, 

It lies, though the carrier, hoy-man, mal- 
ter, Sc. hath the uſual number of ſervants 
to take care of the goods. I hough the owner 
be preſent with the goods: As, if the owner 
goes in a ſtage-coach ; if the coach-man bath 
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1 diſtin& price for the goods. Per Holt at 
Guildhall, 1 Salk. 282. 

So, I canceive where the owners of the 
coach engage to take a paſſenger, and goods, 
not exceeding ſo much in weight, for one 


om. ſpecific ſum. 

, if This action lies, though the owner after 
mon the delivery of the goods to the hoy-man, 
for des in the ſame veſſel, and there aſks ano- 


ther to hold them in the veſſel; if the hoy- 
man be not diſcharged. Otherwiſe, if the 
owner goes in the coach, Cc. though the 


car- goods were delivered to the ſervant, and he 
$ f gave him a gratuity. 1 Sal. 282. 1 Com. 
1 


Dig. 230. 


ugh Theſe kind of caſes muſt in general, de- 
Vere pend upon their particular circumſtances, 
' he This muſt mean, where the coach-man is 


not paid for the carriage of the goods, in any 
manner, in which caſe, the goods are, by im- 
plication of law, under the care of the owner, 
not of the coach-man. 


robbed. Becauſe he hath hire. It lies, al- 
though he had a ſufficient number of ſervants 
to conduct the waggon, or ſhip, but they 
are vanquiſhed by force, 

So, though a ferry-man, not knowing the 
value of the goods, in a tempeſt throws them 
into the ſea. 1 Com. Dig. 230. cites, Re- 


al- ſolved, Al. 93. Cont. Reſolved 2 Bulſt. 280. 
nts 1 Rol. 79. | | 
ger 


I muſt confeſs, with ſubmiſſion to ſo high 
an authority as Lord Ch. Bar. Compns, I 
think the contra reſolution right; for, ſurely, 
the 


This action lies, though the carrier be 
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the life of man is much more valuable, than 
the moſt precious goods; it muſt be juſſiß. 
able, in the eye of reaſon, and beſides, it j; 
the act of God, againſt which the law can 


never preſume, that man will preſumptu- 1 
ouſly undertake. the 
According to Holt, the maſter of a ſhi wel 
ſhall not be charged, if he be robbed upon to 
the high ſea. 1 Com. Dig. 230. This, ! cha 
conceive, muſt mean by pirates, 2. e. by, v0, 
ſuperior force, the ſhip being manned, Ge. for 
in the uſual manner, and the robbery coming me 
within the Common exception of the perils [we 
of the ſea. | 
The maſter of a (hip ſhall not be charged, abl 
if he throws out goods in a tempeſt, for the K 
ſafety of the ſhip, and the lives of thoſe on | 
board. 1 Com. Dig. 230. cites 2 Bulſt. 290, the 
But this action lies, though the carrier did he 
not know what the goods were. And, if the Kg 
carrier demand what the goods are, and 15 St 
anſwered, lis, or ſuch like goods, when it i 
money. Otherwiſe, if the carrier declares, 
that he will not anſwer, if they are other wl 
goods than ſuch. And, if the carrier be ” 
miſ-informed of the value, or quality of the 3 
goods, this may be in mitigation of damages. 
1 Com. Dig. 230, 1. - 
I think where a carrier, by advertiſements, 1 
hand bills, Sc. makes it publickly known, 
that for the carriage of money, plate, jewels, 
Sc. he will have a much larger price, that 
for other goods of equal bulk, and weight, 5 


and a perſon ſends any of thoſe articles to be 


carried, not as ſuch, but as common atticles, 
to 
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to be carried for common price, if they are 
loſt, the owner ought not to recover an 
thing, for he has been guilty of a groſs fraud, 
and put the defendant off his guard. 

If a perſon deliver goods to be carried to 
the ſervant of a ſtage-coach, above the uſual 
weight in ſuch ſtage, without an agreement 
to pay for them, the maſter ſhall not be 
charged if they are loſt. Per Holt, Skin. 625. 
So, if money 1s delivered in a bag to a carrier 
for 200 J. and carriage is paid only for fo 
much, the carrier being robbed, ſhall not an- 
ſwer for more. R. Carth. 486. 

The maſter of an hoy ſhall not be charge- 
able for goods loſt or damaged by a tempeſt. 
Semb, Stra. 128. 5 

A carrier is anſwerable for money in a box, 


though not delivered to him as ſuch; unleſs. 


he aſks, and the other denies, or unleſs he 
accepts conditionally, if there be no money. 
Stra. 145. 

Vide ante, my obſervations. 

If a man fend his ſervant with his goods, 
who locks them up in the lighter, the light- 
etman is not liable, for the goods were not 
in his poſſeſſion. Stra. 690. 

When an action lies againſt him, who 
undertakes to carry, Vide Action upon the Caſe 
for misfeaſance. Div. I. No. 3. 


2. Declaraticn. 


The declaration muſt be upon the cuſtom 
vi the realm. And muſt expreſs the goods 
with 
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with the ſame certainty, as in frover. 1 Con. 
Dig. 231. 

But you may, in general, declare in aſſump. 
fit. As to expreſſing the goods with cer. 
tainty, you may in the declaration inſert any 
quantity and ſpecies of goods you plcaſe, and 
prove what you can. 


3. Plea. 


To this, action the defendant may plead, 
Not guilty, But antiently, the defendant an- 
ſwered to the neglect particularly. 1 Con. 
Die. 221, | 

If the action is founded upon the cuſtom 
of the realm, Not guilty, is the proper plea, 

If founded upon an undertaking, non 4. 
ſumpſit, is the proper plea, In either caſe, 
if defendant can anſwer the charge, he may 
give his merits in evidence, under the general 
iſſue. 

It is ſaid, that to an action founded on the 
cuſtom of the realm, he may plead, non «/- 

ſumpfit. Stra. 574. 

It may be ſo, becauſe, if he was full, and 
could not, and conſequently refuſed to carry, 
he may well ſay, he did not undertake to car- 
ry, and if he did not accept to carry, he did 
not undertake, and if he did not undertake, 
expreſsly or tacitly, he is not liable; how- 
ever, at all events, Not guilty is the belt plea, 
to an action founded on the cuſtom. 


ACTION 


ACT 
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ACTION UPON THE CASE FOR A 
NUSANCE. 


IJ. When it lies. 


An action upon the caſe lies for a nuſance 
10 the habitation, or eſtate of another: As, 
if a man build an houſe hanging over the 
houſe of another, whereby the rain falls up- 
on it. If a man dig a pit in his land, fo 
near that my land falls into the pit. So, if 
he ſtop the antient lights of another's houſe, 
89, if a man build a new houſe, and after- 
wards grant the adjacent foil, and the gran- 
tee by an edifice upon it, ſtop the lights of 
the other houſe ; though it was not an an- 
tient houſe. And, if by throwing logs, &c. 
he ſtop the lights of the other houſe. 

So, a cuſtom, that one may build upon a 
new foundation to the obſtruction of antient 
lights, is void. 

So, if a man erect any thing offenſive, ſo 
near the houſe of another, that it becomes 
uſeleſs thereby: As, a ſwine- ſty, or a lime- 
Kin, or a dye-houſe, or a tallow-furnace. 
but, if he be a chandler, Quere? 1 Rol. 
09. J. 48. 2 Rol. 139. J. 2. : 

Or, aprivy, or brew-houſe. Or, a tan-fatt. 
Or, a imelting-houſe. Or, a ſmith's-forge. 
do, if a man erect a waſh-houſe, ſtable, 
Sc, and pat filth in it to the annoyance of a 
garden. 

o, if a parſon permit the tithes to con- 
ine upon the ſoil ; whereby the graſs there 

Vor, I. U 18 
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is corrupted. Or, a vendee of hay after the 


anot 
time agreed for carrying it away. buil 
So, if a leflee over-charge his room wit ſt 
weight, whereby it falls upon the cel max 
orange an action upon the caſe lies again 
im. 
So an action upon the caſe lies, if a my 1 
erect a mill ſo near to my antient mill, thy 
the water to my mill is diverted, or obſtruc. 1 
ed. So, if there be a new mill upon beri 
ſtream, that was not uſed to be diverted, tion 
So, if part only of the ſtream is diverted, | {11 
So, if he ſtop a water-courſe, whereby land for 
is overflowed, _ | ed 
So, if one erect a ferry, ſo near to my tion 
antient ferry, that it is a prejudice to me; A 
So, if without warrant he erect a market, to th 
to the prejudice of another market. So, H "3": 
he hath a patent for a fair or market in the upo 
next town to my fair or market, and upa be 
the ſame day. So, if it be upon another au 
day, and at ſeven miles diſtance, being with. if 4 
out warrant, and found to my prejudice; hou 
though no prejudice appears. R. after vet. bis 
dict. 2 Sand. 172. 1 Lev. 296. R. the 
195. den 
So, if water was uſed to run to a well, aud 8 
from thence to his houſe, and one divert the 
the ſtream from coming to the well. war 
If the ſoil, over which another hath 4 do, 
way, be ploughed by the tenant of the land ©" 
it is a nuſance. 1 Com. Dig. 231, 2. * 
If a man fixes a ſpout to his own houe, tho 
from whence the rain falls into the yard o © 


2 another, 


1 


another, and hurts the foundation of his 
buildings. Fort. 212. 

It is a rule founded in equity, and was a 
maxim of the antient Roman law. 


IT. By Whom, or againſt Whom it lies. 
hat ; 
0. If the nuſance is to the damage of the in- 
beritance, he in reverſion ſhall have an ac- 
e, ton for it. And likewiſe the tenant in poſ- 
e, ſeſſion, for the damage to his poſſeſſion. So, 
and for a nuſance in the life of a teſtator continu- 
ed afterwards, the deviſee ſhall have an ac- 
m tion. 
ne An action upon the caſe lies for a nuſance 


ket ie the freehold, though the plaintiff might 
„ if ave an aſſiſe, or quod permittat. An action 
the! vpon the caſe lies againſt him, who erects 
won be nuſance. So, againit him who con- 
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ther tives a nuſance, erected by another: As, # pi 
ih- f A. divert water by a pipe and cock to his at 
ice; bone; an action lies againſt his wife after 18 
ve bis death, if ſhe lives in the houſe, and uſes {HR 
Ro. be water; for every turning of the cock is a ft ig 

new nufance. { | ba 
" and So, if a man erect an houſe, or mill, to 111% 
vers me nuſance of another; every occupier after- 0 [ 

Wards is ſubject to an action for the nuſance. 1 
th BY if a man recover againſt A. for the erec- 1 
land #7 of a nuſance, he may afterwards main— bh, 

tuin an action againſt him for the continuance, 1 
ouſe, e though he hath made a leaſe of it to another. {WH 
4 of Or, may have it againſt the leſſee of A. for 1 
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1 
the continuance, at his election. 1 Con. feaſa 
Dig. 232, 3. 


TIT. When it does not lie. 


An add ion upon the caſe does not lie upon 
a thing done to the inconvenience of another: 
As, if a man erect a mill near to the mill gf 
another; whereby the other loſes part dc 


his profit. 1 Rol. 107. J. 20. 11 H. 4. 47. b. T 
Where the former mill hath not been erected ing 
from time immemorial. 1 Leo. 273. If ano! 
man ſet up a ſchool ſo near my ſtudy, who 237 
am of the profeſſion of the law, that the noik tino 
interrupts my ſtudies. If a ſchool-maſter Eli: 
ſet up a ſchool rear to the ſchool of another, 1 
If a man build an houſe, whereby my pro- But 
pect is interrupted. If a man convert land imt 
to paſture, where none but A. had paſture mu 
before; whereby A. is prejudiced. Sed qu? to | 

If a foreigner ule a trade within a borough, has 
to the prejudice uf a freeman, unleſs he is ſen 
reſtrained by cuſtom, or a by-law, _ to 

So, it dees not lie for a reaſonable uſe of to 
my right, though it be to the annoyance 6 the 
another: As, if a butcher, brewer, Cc. | 
uſe his trade in a convenient place, though dit 
it be tothe annoyance of his neighbour, w 
If a man build an houſe, and make cellars WI 
in his ſoil, whercby an houſe newly built di 
upon adjoining ſoil, falls down. R. 1 Sid. t 
n Ro 565. J. 5. el 


It is to be preſumed that in this caſe, the 
defendant was not guilty of any wiltul mis— 
feaſance, 
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ſeaſance, or of negligence, and only uſed his 
own ſoil in a proper manner, and that the 
fit builder was in fault, in building too 
near the ſoil of the other, without attendin 

to the contingency, that a cellar might be 
afterwards dug in the adjoining ſoil, for 
certainly the law will not permit the owner 
of land adjoining to mine, ſo to build, as to 
prevent me from the proper uſe and erjoy- 
ment of mine. 

This action does not lie, if a man by build- 
ing ſtop lights newly made in the houſe of 
another. 1 Sid. 167. I Lev. 122. 1 Vent. 
237. 239. Though the lights have con- 
tinued for thirty or forty years. R. Cro. 
Elix. 118. 

The obſervations above apply in th's caſe. 
But, if the lights are antient, z. e. from time 
immemorial, we have already ſeen, they 
muſt not be obſtructed, and the reaſon ſeems 
to be, that the owners of the adjoining land, 
have by fo long a filence, given a tacit con— 
ſent, and the owner of the building ſeems 
to have acquired a kind of preſcriptive right, 
to prevent building near enough to obſtruct 
thelights. 

This action doth not lie, if a man make a 
ditch in his waſte, which lies near the high- 
way, within 36 feet of the highway, into 
which the horſe of another falls; for the 
ditch in his own ſoil was no wrong to the 
other, but it was his fault, that his horſe 
eicaped into the waſte. 
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So, if a man in London erect upon an x1. 
tient foundation an edifice, which obſtryq, 
the antient lights of the adjoining houſe, 

So, if a man uſe water in his own land 
out of a water-courſe running through hi, 

land to the pond of B. whereby B.'s pond i; 
not ſo full; if he do not divert the water. 
courſe. | 

So, an action upon the caſe does not lie, 
if the defendant prevents an excels in the 
plaintiff's uſing his right: As, if A, bad 
lights in an antient houſe, and he re-buil; 


Ye 
conſed 
fcien 
time, 
1 C7 


Fi 

his houſe, and makes lights in other places, may 

- and larger, to the inconvenience of the de. gate, 
fendant. Sed qu? But 


So, an action upon the caſe does not lie 
for a common nuſance, without a ſpecial 
damage: As, if a man make a ditch in an 
highway, whereby A. cannot uſe it. If x 
man ſtop a common ferry. Vide Action upon 
the Caſe for negligence. Div. J. No. z. 
Otherwile, if there be a ſpecial damage: 
As, if a man make a ditch in the highway, 
and my horſe falls into it. Or, if my ſet— 
vant falls in, and maims himſelf, whereby 
I loſe his ſervice. So, if by logs in the 
highway, my horſe falls with me. If by 
itopping the highway, a man is conſtrained 
to uſe a longer and more difficult way, Or, 
if by ſtopping the way, the ſale of his 
coals is hindered in an adjacent colliery. 
[1 IL. Ray. 486, &c.] A fortiori, if by the 
obſtruction of the ſale, his coals are damniked. 


Ibid, | 
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Yet the ſpecial damage muſt be direct, not 
conſequential ; and therefore it is not ſuf- 
cient to ſay, that he was ſtayed for a little 
time, whereby his affairs were neglected, 


1 Com. Dig. 233, 4+ 


IV. What Remedy for a Nuſance. 


i. Aſſize, or Afton upon the Caſe. 


For a nuſance to a freehold the plaintiff 
may have an aſliſe, or an action upon the 
caſe, at his election. Vide ante, Div. Il. 
But if the nuſance conſiſts in nonfeaſance, he 
ſhall not have an aſſiſe. Or, if it be done to 
aleflee for years. 

If the nuſance be continued, an action lies 
againſt the heir, or alienee of him, who eret- "MA 
edit; for the continuance is a ne nuſance. 1 


7 7 117 & 77 L „ 4 i 5 
Vid: aiite, Div. TE 1 Con. Dig. 34 i | 
| a 

it 

3 77 . 

2. Quod permitiat. Wh 

| hh 

So a man may have a guod bermittat againſt _— 
him, who eres the nulance, to remove it. 788 


Lad 
_ - 
— 


Or, againſt his heir, or alienee. Whether 


the erection be by the tenant himſelf, or a lt 

anger, 1 Cam. Dig. 234. i 
: 1 1! 3 

| bh 

3. Indiftment. | ; 
do au indictment lies for a common nuſance. ij if 
Aiteraconviction, if the defendant will not re- 1 


U 4 move 
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move it at his charge, a writ goes to the ſhe. 
riff to remove it. 1 Com. Dig. 235. 


or 4 

. mov. 

4. Probibition for Removal, whit 

WE | | the 

So a writ iſſues to remove a nuſance ir his | 
vices, ef wenellis wills. So an inhibition B 
may be granted to remove a ſtage for rope- writ 
dancing, a bowling-alley, Sc. where it be. not 
comes a nuſance. So, for erecting a play. ligh 
houſe, where it will be a nuſance. 80, x ing 
man may enter to abate a private nuſance: ſuffe 
as, if a houſe hangs over, he may enter, and plet 
throw down the part hanging over. If 2 that 
nuſance be done to my mill, land, &c. I may bull 
remove it. So, if it be a common nuſance. his 
as, a gate erected a croſs an highway, any one it, 
may throw it down. And a man may enter jaw 
into the ſoil of another, when it is neceſſary, it d 


to remove a nuſance. And may juſtify the 
cutting down of a gate, Cc. which is a nu- 
ſance (Cro. Car. 185. Jon. 221.) Vide Salk, 

8. 
* certainly, unuſual violence or wilful 
negle&, can't be juſtified. 

A man may remove a houſe, that is a 
nuſance without requeſt. 5 Co. 101. 4. 

But this ſeems ſummum jus, and what | 
ſhould never recommend, for, ſuppoſing any 
thing wrong done, and an action brought fot 
that, in ſuch caſe, a jury would probably be 
inclined to give, and I think would be judli- 
fied in giving large damages. 

A man may remove a houle, that is a nu- 


ſance, before any damage happens. But he th 
cannot 
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cannot remove, before it becomes a nuſance, 


move ſcaffolds, &c. for erecting a building, 
which will be a nuſance when finiſhed. Nor, 
the foundation of a building, which will ſtop 
his lights, when erected. 3 Bulft. 196. 


Gs writing to be given to the perſon building, 
e. not to proceed, and that if he does, and the 
© lights ſhould be obſtructed, that the build- 
a ing ſhall be pulled down; otherwiſe, if I 


{utter the building to proceed, until com- 
pleted, without objection, I do not know 
2 that I ſhall then have any right to pull the 


ay "building down. So, if a man erects part of 
et his building, upon my land, and completes 
ne it, Iknowing thereof, and not objeRing, the 
ter law will not permit me, afterwards to pull 
1 it down, I having tacitly conſented: and fo 
he it hath been determined by Lord Mansfeeld 
u- at Nig Prius, and the determination patied, 
1k, without objection. 
The party removing a nuſance, cannot af- 
ful ter removal, deſtroy the materials. Nor, cut 
down, or do any dainage, after the nuſance is 
T abated, or in the abatement, unleſs neceſſary. 
| 1 Com, Dig. 235. 
ny V. The Proceeding in an Adlion upen the 
50 Caſe for a Nuſance. 
c 
li- 1. The Declaration. 


In an action upon the caſe for a nuſance, 
he the plaintiff muſt ſhew himſelf intitled to the 
thing, 


or a nuſance is erected : as, he cannot re- 


But in this caſe, I would adviſe notice in 
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thing, to which the nuſance was done, at the 
time of the nuſance : as, in an action upon 
the caſe for diverting his water-courſe to hi; 
mill, he muſt ſhew-that he was ſeiſed of the 
mill at the time. So he ought to ſhew, that 
the diverſion was a prejudice to his mill, [f 
the declaration ſhews a continuing nuſance, it 
is not material, tho' the firſt nuſance was he. 
fore the plaintiff was intitled, 

If the plaintiff alledge, that his father wi; 
ſeiſed, and died ſeiſed, and a deſcent to him. 
ſelf, by virtue whereof he was ſeiſed, with- 
out ſaying, that he entered; for a ſeiſin in 
law is ſufficient in this action. 

So, if the plaintiff alledge, that his houſe, 
mill, Se. was an antient houſe, Cc. without 
preſcribing for it. Or, that it was ab anti- 
quo eredl um; for that is tantamount. 

So, in an action for a nuſance, if the plain- 
tiff alledge, that he was poſſeſſed of ſuch an 
houſe, Fe. in which he ought to have ſo 
many lights, Sc. without more, it is ſuffi- 
cient, So a declaration for ſtopping of lights 
is ſufficient, tho' it do not ſay an antient meſ- 
ſuage, | 

So a declaration for diverting a water- 
courſe, which was uſed to run to a well, and 
from thence to his houſe, is ſufficient ; tho 
it do not ſay, from what place it ran to the 
well. R. after after verdict; for it ought to 
be proved. 1 Com. Dig. 235,6. 

I the declaration ſays, that defendant ma- 
liciouſly continued and cauſed to run a water- 
courſe near plaintiff's foundation, and did not 


repair the pipes, whereby he was damaged, 
it 
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+ is well; tho' it does not ſay that the pipes 
were his, or that he laid them there, or was 
obliged to repair; and tho” plaintiff does not 
ſet out a title, but only ſays he was lawfully 
poſſeſſed. 2 L. Ray. 1568. 


\ 


| 
2. The Plea, Ge. 


To an action upon the caſe for a nuſance 
in over- hanging his houſe, Sc. the defend- 
ant generally ſhall plead, not guilty. To a 
nuſince in ſtopping his lights, he may ſay, 
not guilty. Or, that by the cuſtom of Lon- 
gen, a man may build upon an antient foun— 
dation againſt the lights of another. To 
which, the plaintiff by replication may deny 
the cuſtom, which ſhall be tried by the 
mouth of the recorder. 


an if the verdict finds generally, that the 
ſo houſe is not erected upon the antient founda- 
H- tion, the whole ſhall be abated, tho' it ex- 


ceeds only a foot. Mo. 866. Sed qu. de b 

To an action upon the caſe, for a nuſance, 
he defendant cannot plead, that being a 
blackſmith, he came to the houſe wherein he 
dwells, by the advice of the plaintiff himſelf, 
and there erected a forge for his trade, 1 Com. 
Dig. 236. Lut. 70,71. 

Plea that the defendant did remove the nu- 
lance, is ill, Port. 3 


ACTION 
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AcTION UPON THE CASE UPoy 


TROVER. 

| hin 
I. When it lies. 82 
of 
Trover lies by him, who hath a property of 
in goods and chattels, which come to the poſ. * 
ſeſſion of another, and are by him converted 
to his own uſe. If A. put his goods in B. ord 
barn by his conſent, and hath the key in hi * 
cuſtody, A. may have frover, if any one con- by 
verts them; for the poſſeſſion and property the 
ate in him. 1 Com. Dig. 237. _ 
- In the laſt caſe, I conceive if B. had had 
the key, it would not have varied the caſe, hac 
property being ſufficient to maintain the ac- * 
tion. Vide poſt. Div. II. 3 

Actual converſion is not neceſſary to main- 
tain this action. Vide poſt, Div. F. = 
| of 
| afte 
IT. By whom. - 
ac 
Every one who hath a property in the bai 
goods converted, may have rover for them. day 
If a ſervant purchaſe goods for his maſter, 
which are afterwards converted by another, tua 
rover lies by the maſter ; for by the poſſeſ- u 
ſion of the ſervant the property is veſted in Ur, 
the maſter. If an apprentice earn any thing, 
as tickets for ſea-wages, trover lies by the 63 
maſter, And if he be an apprentice in fact, bas 
it is ſufficient ; for, bow apprentice is not % 


material, ; 
This 


1 


This action may be maintained, tho' a 
man hath only a ſpecial property: as, a com- 
mon- carrier, who loſes goods delivered to 
him to be carried. A ſheriff, for goods le- 
vied upon a fiert facias, which are taken out 
of his poſſeſſion before ſale. Commiſſioners 
of bankrupt, for goods of the bankrupt 
taken out of their poſſeſſion, 

So, if a bill of exchange payable to A. or 
order, be indorſed with the name of A. but 
no aſſignment written, and afterwards found 
by B. trover lies againſt him by A. for by 
the writing of his name the property of the 
bill was not transferred. ; 

It is not neceſſary, that the plaintiff ever 
had the poſſeſſion; for trover lies by an 
executor for the goods of his teſtator, tho” 
they never were in his actual poſſeſſion. So, 
if by agreement goods bailed to A. by B. 
ought to be bailed over to C. in ſatisfaction 
of a debt due from B. to C. which A. 
afterwards converts to his own uſe, C. may 
have trover againſt him, though he never 
had the poſſeſſion. So frover hes againſt the 
bailee of goods, by him to whoſe uſe the 
bailment was. | 

So trover lies for an eſtray, before an ac- 
tual ſeizure, And for ſo many angels upon 
a wager, againſt him who held the ſtakes, 
Cro. El. 870. c | 

Sed gu. if frover proper? Vid: Cro. El. 
638. 651. 746. As money ought to be in a 
bag, cheſt, &c. to maintain zrover. 

An action for money had and received to 
the plaintiff's uſe might be maintained, with- 
out 


( 302 ] 
out a doubt, conſequently is much more 
eligible, 


cur 

FTrover lies by a leſſor for timber cut down C 

by the leſſee, tho' it was carried away before ticl 

ſeiſure. 1 Com. Dig. 237. | tac 

Trover lies by the finder of a jewel. 87a. gar 

306. If a man obtains a bank- note, of which filv 

another was robbed for a fair conſideration, par 

and a clerk of the bank detains it, he may rec 

bring trover. 1 Burr. 452. In this caſe val 

the plaintiff had not. any notice of the bill led 

having been ſtolen. | 

; my 

| be 

5 TIT. For what Goods. is1 

ht | ne. 

ny 6 Trover lies for monies numbered in: ſh; 
1 cheſt, tho' not locked or ſealed. So, for 
* monies numbred out of a bag; for the thing 
„ | Itſelf is not recovered, but damages for it, 
SE: So it lies for a bond“; and it is not ne- 
. ceſſary to ſhew the date; for it is loſt. 80, 

5 for letters patent. So, for the goods and pe 

1 chattels following, that is to ſay, one writ- h; 

| | ing obligatory, one warrant, Sc. Semb. 4 m 

11 Mod. 156. lc 

14] I conceive in the laſt caſe, the deſcription tl 

1 | is not ſufficiently certain, and that the par- tl 

128 c 

| k 7 In a caſe tried ſome years before the publication of Compn:'s þ 

Hl | Digeſt, by a Mr. Jentinſon, an attorney of Hoxton ſquare, . 
5 which was frewer for a bond, the plaintiff was nonſuited, the 

1 | : judge holding that the action ſhould have been in detinue. Bat l 
1.30 there are many caſes that trever will ie. /'id 5 New Abr. 

A 275, Sc. 6 


ties, 
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ties, purport, &c. ought to be ſtated, as ac- 
curately as can be. 

Trover lies for bank bills, exchequer bills, 
tickets, Sc. So it lies for a ſhip with her 
tackle. For trees planted in boxes, in a 
garden. So it lies for ſo many pieces of 
ilver. So it lies for muſk-cats, monkeys, 
parrots, Sc. without ſaying, that they are 
reclaimed ; for they are merchandiſe, and 
valuable. So it lies for an hawk, if it be al- 
ledged to be reclaimed ; otherwiſe, not. 

But if the declaration ſay, of his own pro- 
per goods, after verdict it ſhall be intended to 
be reclaimed. So it lies for a ſpaniel ; for he 
is reclaimed. So, for a greyhound; and it 
need not be averred to be reclaimed; for it 


ſhall be intended. 1 Com. Dig. 238. 


IV. Againſt whom. 


Trover lies againſt every one, who hath the 
poſleſhon of goods, and converts them; if 
he hath them by frover. As, if a bailiff of a 
manor ſeiſe goods left in the manor by a fe- 
lon, (but not waived,) and refuſe to re-deliver 
them. If a man ride an horſe to an jnn, and 
the innkeeper detains him there without 
cauſe, So, if he have the goods by bailment : 
As, if a man bail goods in pledge, which 
are detained after the money is paid, 1 Com. 
Dig. 238. | 
So it lies after tender of all the money 
due, and refuſal. 
50 
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So trover lies, if the goods are bailed to 


keep, and they are detained, after demand. 


If a man deliver writings to an attorney ty, 


make an afſignment, Se. and he detaing 
them till he is paid for the aſſignment; for 
he hath a remedy for his labour, and cannot 
detain the writings. 1 Com. Dig. 238. os 
per Holt, P. 6M. & M. 

Sed qu. de hoc? It is well known, that 
an attorney is not compellable to give up 
papers in a cauſe, tho' pending a ſuit, until 
his bill be paid; and I do not ſee a reaſon 
why an attorney, in the caſe in queſtion, hath 
notequally a /:ez on the writings, 


If a man preſent jewels, Cc. to a woman, 


whom he intends to marry; and the marriage 


being interrupted, the reſuſes to re- deliver 


them, rover lies. 1 Com. Dig. 238. 


This I apprehend, muſt be, where the * 


terruption is on the part of the woman, and 
not on the part of the man. 


nn lice. gains hic, he Had the 


poſſeſſion of the goods, tho' the plaintiff had 
them before the action commenced ; for. he 
ſhall recover damages for the converfion.,; 1 
Com. Dig. 238. cites, per I, Windham, at 
Nes folk Af. 1660. Tindal and Falliffe....., 

have tome doubt as to this caſe; if there 
was only proof of demand and refuſal, - which 


are only evidence of a converſion; and prof of, 


the plaintiff s having the goods again, being 
given, it evidently ſhews, the defendant did 


not convert the goods to his own uſe. Where 
the owner ſuffers a ſerious injury, by the ds, 


tention of his goods, J do not ſce any... realan 


way 


B 


why a ſpecial action upon the caſe, for that 
detention, ſhould not lie, inſtead of z#rover. 
But if there was evidence of an actual con- 
rerfion, ſuch as riding an horſe, &c. then 
trover lies. Vide peſt, Div. V. 
Trover lies againſt him, to whom the ſer- 
rant or agent of the plaintiff delivers goods, 
with intent to imbezil them. So #rover lies 
zzainſt the maſter, if his ſervant take goods 
for him in pledge, lend the money, and after- 
wards fell the goods; for he acts in the whole 
as his ſervant. © 
So, if A. deliver lottery-tickets to a gold- 
ſmith to receive the money due upon them, 
and he being bound by note to B. to deliver 
ſo many tickets to him, delivers him theſe 
tickets; the property is not thereby chang- 
ed, and therefore Zrover lies againſt B. 
1 Sale, 283. V. 1 Burr. 458. Bank notes 
and million tickets, are not alike. There- 
fore the law is not the ſame as to each. 
Trover lies againſt huſband and wife, ſup- 
poling the converſion by both, for it is a fore. 
But if the converſion be alledged to their 
uſe, it is bad. Yet, if the jury find the 
vife not guilty, a declaration, which alledges 
2 converſion to Heir uſe, will be aided. Vide 
ATim Div. VI. 
If goods come to ſeveral ſucceſſively, frover 
lies againſt any of the perſons, who convert 
them, 1 Com. Dig. 239. Vide obſer vation above. 
If bank bills, tickets, Cc. ſtolen, or loſt, 
re paid or delivered to another, without con- 
ideration, trover lies againſt any one, in whoſe 
hands they are found. Semb. 1 Salk. 284: 
This I conceive to be clear law, as alſo 
that trover lies againſt any one in poſſeſſion of 
Vol, I, * bills, 
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bills, Sc. loſt or ſtolen, though he gare: I 
conſideration for them, it he had previous w. be a 
tree of their being Joſt or ſtolen ; and this 8 
hath been ſo determined before Lord Mag. cei\ 
field at Niſi Prius. an 
If a bill payable to A. or bearer be found ati 
by B. who for a valuable confideration giyes tene 
it to another, frover lies for it againſt B. [ 
Salk; 126. £ his 
'  Trover lies againſt a plaintiff who tak o' 
the goods of a bankrupt in execution, with- | 
out joining the officer. Stra. 996. If ama Wil to 
delivers jewels ſealed up to a goldſmith for afte 
ſafe cuſtody, who takes them out and carrie the 
them as his own to A. who keeps a ſhop in [ 
London, where they deal in jewels, and pawns be 
them; trover lies againſt A. Stra. 119). wat 
1 Wilſ. 8. 3 Atkyns 44. Againſt a ſervant ed 
who diſpoſes of goods the property of ano- live 
ther, to his maſter's uſe, whether he hath au- a b 
thority from his maſter or not. 1 WVilſ. 92), | 
It lies againſt the maſter for goods delivered req 
to the ſervant to be aſſayed. Stra. 505. For cea 
jewels taken out of the ſocket by the ſervant, oft 
ibid. the 
| the 
J. Converſion, what, N 
aft 
If goods are bailed, and not delivered upon doe 
demand, this is evidence of a converſion, II m1 
goods are found, and not delivered upon de- | 
mand, this amounts to a converſion. 1 Con. a 0 
Dig. 239. ; bat 
That is, the evidence of demand, and te- th; 


fuſal, is ſufficient, to maintain this * 


3 
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If a man make uſe of a thing found, it will 
be a convetſion. Cro. El. 219. 

Such as riding an horſe, Sc. but I con- 
ceive milking a cow, &c, would not be ſuch 
an uſe, as would ſubject the party to an 
action, for it is for the owner's benefit, as 
tending to the preſervation of the beaſt. 

If a man give leave to have trees put into 

his garden, and afterwards refuſe to let the 
owner take them, it will be a converſion. 
If a man deliver the oats of another to B, 
to make oatmeal of them, and the owner 
afterwards prohibits him, but yet B. makes 
the oatmeal, this is a converſion. 

If a man miſuſe a thing found, that will 
be a converſion , as, if he throw paper into 
water, So, if he miſuſe, &c. a thing intruſt- 
ed to his care; as, if a carrier fell goods de- 
liyered to him for carriage. Or, break open 
a box, and take the goods to himſelf. 

It A. not being executor, or adminiſtrator, 
requeſt B. to provide for the funeral of a de- 
ceaſed perſon, and afterwards deliver goods 
of the deceaſed in ſatisfaction, trover lies by 
the executor, or adminiſtrator, againſt B for 
theſe goods. 

lt a man ride the horſe of another, and 
after wards re-deliver him to the owner; this 
does not purge the converſion, but goes in 
mitigation of damages. 

But the negligent cuſtody of a thing is not 
a Converfion : as, if a barrel of butter be 
bailed toanother, who keeps it ſo negligently, 
hat it is ſpoiled. So, if a cartier neglect 

X 2 goods 
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. goods delivered for carriage, whereby they 
are ſpoiled. So, if goods are ſtolen ont of 
the cuſtody of a common carrier, that is not 
a converſion. Or, taken by force, or upon 
execution, out of the cuſtody of him who 
found them. a 
If a bankrupt leaves plate with his wife, 
who ſends it by her ſervant to a banker's, at 
whoſe door defendant takes it, and goes into 
the ſhop, and pawns it in his own name, and 
gives his note to repay, and immediately car 
ries the money to bankrupt's wife; it is con- 
verſion in defendant, and the aſſignees ſhall 
recover. Stra. 813. | 
But if a bankrupt's wife brings money to 

defendant, who buys India bonds therewith, 
and afterwards the aſſignee ſeiſes part of them, 
and accepts them as part of the bankrupt 
eſtate, he cannot bring t᷑rover for the money 
paid for the others; for he cannot avow the 
act of purchaſing as to part, and diſavow it 
for the reſt. Stra. 8 59 

Goods taken in inteſtate's life, and kept 
*till his death, but not uſed 'till after, i 
trover and converſion in inteſtate's life. Stra. 
60. ; | | 

If part of the liquor is drawn out of a veſſel 
and it is filled up with water, it is a conver- 
ſion of all the liquor. If a man removes 
goods which he hath a right to remove, and 
does not replace them, and they are loſt; it 
is no converſion. Stra. 128. 


VI. Wit 
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VI. 77 hen Trover does not lie. 


Trover does not lie without a converſion : 
As, if goods found are taken out of his cuſ- 
tody, before any converſion. As, upon an 
execution, or by violence. If goods deliver- 
ed to a carrier are ſtolen; for that is not a 
converſion. | 

It is ſaid, trover does not lie by the perſon 


who has poſſeſſion, but no property. 2 Bulft. 


1359. 
1 think a caſe of this kind muſt ſeldom oc- 
cur. If the goods are taken in execution, 
by the ſheriff, or delivered to any one to 
keep, or to uſe, or carry, Cc. I conceive 
either of thoſe perſons, hath ſuch a ſpecial 
property in the goods, as to maintain trover 
againſt any one, who takes, and converts them, 
for each of thoſe perſons is anſwerable over, 
for the goods. 

If 4. purchaſe an annuity ticket, which 
he does not take a transfer of, counterſigned, 
and entered in the office, but hath only the 
name of the vendor indorſed, if the ticket 
be- afterwards fold, and come by ſeveral 


hands to B. who takes a transfer from the firſt. 


vendor, counterſigned, and entered in the 
office, the executors of A. cannot maintain 
trover, tor they have not any property. 
Second part of 2 Mod. Ca. or Ez. Ca. 45. 

It does not lie againſt him, who hath a 
property by gift, ſale, Sc. Nor againſt one, 
who hath a poſſeſſion by lawful means. If 
2 maſter brings a replevin, and the ſervant 
Cary the goods to his maſter, though he had 
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no title, Zrover does not lie againſt the ſer. 
vant. If a man find a bank bill, and for; 
valuable conſideration deliver it to A. trayr 
does not lie againſt 4. 1 Com. Dig, 240, 
Per Holt, at Guildhall, 1698. Vide 1 Sal. 
284. 
But obſerve, this muſt be where A. had not 
notice that the bill was loſt. 

If a man purchaſe goods in market overt, 
trover does not lie againſt him. So, if an 
innkeeper detain an horſe, until he be paid 
for his eating. If a man pay money, that i; 
ſtolen, to A. trover does not lie againſt him 
by the owner. Per Holt. 1 Salk. 284. 

For money hath not any mark, and being 
the common medium of trade and commerce, 
the abſolute property paſſes by delivery, in 
fair payment, 

So trover does not lie, if tickets, exche- 
quer bills, &c, ſtolen, or loſt, are paid, for 
a valuable conſideration, 1 Com. Dig. 240, 
I Salę. 126. 284. 

This muſt be without notice, and for res- 


ſons ſomething ſimilar to thoſe in my lat | 


obſervation, theſe things paſſing by delivery. 
Trover will not lie for goods ſeiſed and 
put in the king's warehouſe, Bunb. 67. 


VII. The 


1 


VII. The Proceeding in Trover. 


, 


1. The Declaration. 


1. Muſt teu a Property in the Plaintiff. 


The declaration in rover generally ought 
to ſhew the property in the plaintiff, Yet, 
if it ſays, the plaintiff was poſſeſſed, omit- 
ting, as of his own proper goods, Cc. it is 
good, If it ſays, that the teſtator was poſ- 
ſeſſed, and made the plaintiff executor; it is 
ſufficient, without ſaying, that he was poſ- 
ſeſſed. Nide ante, Div. II. If the declara- 
tion ſhews, that the plaintiff was poſſeſſed, 
as of his own proper goods, it is ſufficient, 
though the goods named are things which 
ſeem annexed to the freehold ; for that ſhall 
not be intended, when they are named, as 
his own proper goods. 1 Com. Dig. 241. 

In the laſt caſe, though they might be 
goods that had been athxed to the freehold, 
yet they might be ſuch, as the teſtator, or 
his executor had a right to remove, and the 
property be veſted in the plaintiff, 


2. Muff expreſs the Goods with convenient 
Certainty. 


The declaration muſt expreſs the goods 
demanded with convenient certainty. And 
therefore, if the declaration is for divers 
cloaths, divers books, Cc. without ſaying, 
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how many, and of what nature they are, it 
1s, bad. For veſſels, (ſuch as, jugs, &c, or 
other earthen veſſels) without ſhewing the 
number. 2 Lev. 176. | 
But the exact number is not. neceſſary, 
You may ſtate 1000, and prove what you can, 

For ſuch and ſuch goods, and other imple. 
ments, without ſaying, how many, or of what 
nature. For hooks, without ſaying of . what 
ſort. . So, for fix tuns, without ſaying, of 
What, is bad. So, for #wo pair of pot-books, 
and, (after other words,) hangers. For other 
ſmall ribbons, without ſaying, how many, ot 
what. So, for twenty ſbeep, eus, and lambs, 
without ſaying, how many ews, and how 
many lambs. Or, for twenty  bullocks and 
Heifers, without ſaying, how many. of each 
ſort. 1 Com. Dig. 241. 


— 
- — 


3. But Certainty to a common Intent is fu 
Uſa dient. 


It is ſufficient, if there be certainty enough 
to deſcribe the thing to common underſtand- 
10g. | , | 

. trover, among other things, of a wine 
veſſel, without ſaying, of what material, 13 
good; for it ſhall be intended a wood veſſcl. 
Trover of a ſet of ſtanes, buttons, &c. 07 
letters patent, without mentioning the date. 
Of a library of books, without ſaying, how 
many, or what; for it is aſcertained by the 
word, library. A cheſt of cloaths, for it 1s 
aſcertained by the word cheſt, So many pairs 


of curtains and valence, Twenty ounces of 
_ cloves 


11 


cloves and race, without ſaying, how many 
ounces of each, or that they were mixed. 
R. 2 Salk. 654. 

I think this muſt have depended upon 
their being uſually ſold mixed, without any 
diſtinction of price. ö 

So, trover of a piece of cloth, linnen, &c. 
if the jury can know nit ſo well, as to give 
damages for it. Trover of proviſions to the 
ſaid ſhip belonging. Trover of his writing 
obligatory, by which be was bound to A. for 


itmight be given to the plaintiff. Ten boxes 


and cheſts, without ſaying, how many boxes, 
and how many cheſts, for they are the ſame 
thing. Three ricks of hay, without ſaying, 
how many loads. Arms, im/iruments, and 
other ſupplies, or flores to the ſaid ſhip belong- 
ing, without ſaying, what in particular, for 
the goods are aſcertained to be ſuch, as be- 
long to the ſhip. 1 Com. Dig. 241, 2. 

or a piece of tepee, without ſaying, how 
many yards. 2 Stra. 738. Fer a parcel of 
pack cloths, wrappers, and cords, held well, 
on error. Stra. 809, 2 L. Ray. 1529. 
For 50 pieces of ſquare timber word, held well, 
on error, Stra. 810, For @ parcel of dia- 
monds, without ſaying, how many. Affirm- 
ed in B. R. and in parliament. Stra. 827. 
2 TI. Ray. 1531. : 


4. So, Words of Art, &c. 


It is ſufficient, if the goods be expreſſed 
by words coined by art; as, rover of 30 
ed of wool, Ge. 


If 
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If there be 7rover for ſeveral goods in par. 
ticular, after a general verdict for the plain. 
tiff, if any particular be not ſenſibly expreſ. 
ſed, the damages ſhall not be intended to he 
given for it. So, if there be convenient cer. 
tainty, it ſhall be aided after verdict, 

If the poſſeſſion be of a fingle thing, and 
the declaration alledge a converſion of the 
gooas aforeſaid, it will be well upon a generi 
demurrer, So, if any part be inſenſible, or 
uncertain, it will be well upon a general de- 
murrer; for the plaintiff may take ſeverll 
damages, and releaſe for the particular, If 
the declaration charge the defendant, that the 
goods came to his hands, generally, without 
faying, by finding, or how, it is good. vo, 
if it do not ſay, that the plaintiff loſt the 
goods. 1 Com. Dig. 242. 

I think I may, without much riſque fay, 
that in the caſes mentioned above, where 
the declaration, though uncertain, hath been 
held good, on a general demurrer ; it would 
have been bad on a ſpeczal one, aſſigning the 
uncertainty 1n queſtion for cauſe. 


5s. Muft alledge a Converſion. 


The declaration ovght to alledge a conver- 
fon. How a converſion ſhall be alledged in 
an action againſt huſband and wife, Vide ante, 
Div. IV. The declaration muſt alledge the 
time and place of the converſion, for it!“ 
traverſable. 1 Com. Dig. 242, 3. 


6. Toe 


I 9 1] 
6. The Plea. 


In trover, the defendant can plead nothing, 
but not guilty, or, a releaſe. Though the 
jrover be againſt an executor, for goods con- 
yerted by his teſtator. For in many caſes, 
matter of juſtification amounts only to the 

eneral iſſue. 


If the defendant plead a matter which 


amounts to the general iſſue, plaintiff may 
demur, As, if the defendant plead a fale to 
him in market overt. A fale to him by A. 
who did not deliver the goods, but after- 
wards ſold them to the plaintiff, who loſt 
them, and the defendant found the goods. 
Property in himſelf, who loſt them, and the 
plaintiff found them, and afterwards leſt 
them, whereupon defendant ſeiſed them. 
Seiſure as a waife, Taking as tithes ſevered. 
Taking for toll. Detainer, until paid for 
lalvage, So the defendant may plead not 
guilty within fix years. 1 Com. Dig. 243. 

Defendant cannot juſtify detaining goods, 
until money laid out on them is paid; but it 
may be deducted in the damages. Stra. 651. 
In the caſe of Stone v. Lingwood, at Guildball, 
cram Eyre, 


This is a Ny Prius caſe, and I cannot 
concur in the determination. 

lt defendant pleads. non aſſumpſit, and 
there is a verdict for plaintiff, judgment 
(hall be arreſted. Barnes, 439. Qu. de hoc? 
| think a repleader ſhould be awarded. 


PLEADING 


eu. +I « 


- — ww * — 


—— —_— —— — 8 


RT 


—— — 
—— — 


——ñ—— — 


rr 
8 — hy 4 


” > = of -- — ww — ht hoe * — 22 
4 - — ——2 aw —— 0 
y 2 5 4 \ — ae _ 
— W rr TOI ET INE c 
- Cond A - . _ a. — — my = _— 7 — . — — 
* - a 1 ä - 7 - 3 2 ds — - - * 
. —_— 8 * ah — a 22 — Was. 2 —— — LS p 27.3. N — — = — — — 
22 — n —— _= = Z — EY p = 4 ———_ I _ — g 
; P — & 1 — - > : — — * _ — <A _ 


w- *.- bs 
© . * — = — — — — — ao » — — * 
— — 0 
. þ 
ee ein EI Ie AE Es 
* — 
—— — 


4 — 


— — 
* Pp: 


— 4 


m_ - hd 
. 
4 ——ä— — — 


— — 
\ 


»? 


—— wy —— p — — — 2 — — —— AA 


dr Jag: nm * * 


r 
2 


mi? 


«ap * en 10 
4 Crag wg —ͤ —— y——  __— — 2 —— 


- = 
A 


— 


LI 


PLEADING IN COVENANT 
I. Proceſs. 


A writ of covenant ſhall be ſued in B. g. 
or C. B. or covenant may be ſued by plain 


in the county or hundred. Or, by zufiiciz, , 
If it be ſued by plaint in the county, it * 
may be removed into C. B. by recorder, oy 
So, in the hundred, it may be removed hy x 
accedas ad curiam. | 
If it be ſued by jafticies, it may be remo- ! n 
ed by pone. 3 
The proceſs in covenant in C. B. by the "4g 
common law was ſummons. And now by "6h 
the //af. 23 H. 8. c. 14. like procels as in N 
debt; and therefore an, outlawry. 5 Can, * 
Dig. 205. lin 
reſp 
2. Declaration, 8 
ven 
The declaration in covenant ſhall be Jaid c 
in the county where the covenant was made, mu 
Vide Action. Div. XII. No. 6. if t 
The declaration ought to be founded upon if 
a deed; for covenant does not lie without 
deed, except by the cuſtom of London. And in! 
therefore, if the declaration be, whereas h ] 
written articles he agreed, without ſaying, fey 
ſealed, it is bad. Jide infra. eac 
+ So, if the declaration be by an aſſignee of ref 


a reverſion, he muſt ſhew an aſſignment 0 
; ; dee : 


1 


deed. And though he ſhews an attornment 
by the leſſee, it is not ſupplied. 

But, by 4is deed, made at, &c. is ſuffici- 
ent; for this imports, that it was ſealed and 
executed, otherwiſe it cannot be his deed. 
So, by indenture, one part thereof wit the 
ſeal of the defendant, omitting, ſealed, will 
be aided by plea or verdict. 

So, in covenant by an aſſignee, he need 
not ſhew the deed of aſſignment, where the 
thing may be aſſigned without deed, though 
the covenant ought to be by deed. 

If a covenant be with ſeveral, and it ap- 
pears by the deed, or by the count, that their 
intereſt is joint, all muſt join in the declara- 
tion. So, when it appears that their intereſt 
is joint, they muſt join; though the defen- 
dant covenants with them, and each of them. 
Or covenants with them ſointiy and ſeverally. 
Or feveral covenants with ſeveral, each for 
himſelf, with the other and others of them 
reſpectively. 

So, if the intereſt and covenant of the co- 
renanters be joint, the action muſt be againſtall. 

So, on a demiſe by A. and B. covenant 
mult be againſt both upon a covenant in law, 
— breach aſſigned be that a ſtranger was 
eiſed. | 
_ Otherwiſe, if the breach be of a covenant 
in law by tort of one of the leſſors only. 

But, if the intereſt of the covenantees be 
ſeveral, and the coyenant be with them and 


each of them, every one may ſue ſeverally, in 


eſpe of his ſeveral intereſt. So, it the 
covenant 
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covenant be mutual between them, and cad 
. of them. 

So, if the intereſt is ſeveral, each muſt ſut 
ſeverally ; though it is ſaid, ht it was ogra 
between the parties, and there are ſeveral on 
the covenanting part. So, if ſeveral covenayt 

Separately. to do ſuch a thing, though they 
Join in the covenant, yet by the word. fee. 
rately, they may be ſued ſeverally, for it i; 
the ſeveral contract of each. 

If the ſeal of one of the covenantors is 
broken off, the deed ſhall be void only as to 
him; for it is, as it were, the ſeveral deed 
of each of them. So, if ſeveral covenant 
for tbemſelves and for each of them. «5 Con. 
Dig. 205, 6. as to the laſt point cites, 
per 3 J. Holt. cont. 1 Salk. 393. Et qu. if 
Holt was not right ? 

So, if ſeveral covenant, covenant lies 
againſt one for a ſeveral breach by him. 1 
SAR, 138. | 

If A. and B. covenant to collect the rents 
of C. and D. and that they and each of them 
will pay a moiety to each of them, C. alone 
ſhall have covenant againſt A. alone, and 

aſſign breach, that he or B. did not pay him 
a moiety. R. 2 Mod. Ca. 166. 

A declaration in covenant muſt recite the 
deed, in which the covenant is contained: 
But in general, it need not recite any covc- 
nant, whereon no breach is aſſigned. 

Some years fince, in covenant for non- 
payment of m-_ney, againſt a noble peer, 
Lord Mansfield ſaid (and the other judges by 


their ſilence aſſented), that the parcels (which 
were 


L 39 7 


were enormoully long) needed not to have 
been ſet forth. EIN 

The original deed muſt be ſhewn, and 
not a counterpart. R. Noy. 53. unleſs 
where a landlord fues his tenant for rent, 
and in ſuch like caſes. 

It is ſufficient to ſay, whereas it is witneſ- 
ſed by fuch an indenture, without a direct af- 
firmation, that by ſuch indenture it was co- 
venanted; for this in covenant is only in- 
ducement. 5 Com. Dig. 206. 

Or, by a certain writing, whereby it is 
witneſſed. . 1 Sid. 375. 

So it is ſyfficient to recite the deed accord- 
ing to the conſtruction in law; though dif- 
ferent from the words. R. 2 Rel. 249. J. 
20. So it is ſufficient to recite ſo much of 
the deed as contains the covenant. R. 1 
Lev. 88. per Rule. 1654. Mills. 27. Tho' 
it is a condition or. proviſo, which goes in 
defeaſance; for this will come from the other 
ſide. R. 1 Lev. 88. 

So, it is ſufficient to ſhew an aſſignment 
to the plaintiff, though he does not name 
himſelf aſſignee. R. 2 Cro. 240. 

So, a recital in the words of the deed does 
not prejudice, though they are uncertain, 
Sc. As that he demiſed a me//ruage or tene- 
ment, R. Cro. Car. 188. 
do, In covenant by the huſband alone, it 
s witnefſed, that huſband and wife demited, 
Is well. Salk. 515. So a miſtake in the re- 
cital of an immaterial thing is no prejudice. 
So, it is ſufficient to ſay, he demited by 
ndenture, in which the defendant covenant— 

ed, 


11 
ed, without ſhewing how he was intitled tg 
make a demiſe. R. Carth. 32. 

So, if it be ſaid, that the plaintiff cove. 
nanted with the defendant, where it ſhould 
have been, the defendant with the plaintif, 
it will be aided after verdict. R. 1 Sid. 4, 
Or, that the aforeſaid Thomas Chapman, 
where the ſurname is miſtaken; for the 
aforeſaid Thomas is ſufficient. R. Cro. E. 

697. | 

A declaration in covenant ought to aſſign 
a good breach. The breach ought to be co. 
extenſive with the import and effect of the 
covenant. If it aſſigns for breach diſturb. 
ance, Cc. by a ſtranger, it muſt ſhew, that 
it was lawful, and how. 

If the covenant be in the disjunctive, the 
breach ought to be, that he has not per- 
formed the one or the other. 5 Com. Dig. 
207. | | 
The breach muſt be aſſigned to have been 
before the action brought. 1 Sid. 307. 
Vide Action, Div. IV. 

In covenant, ſeveral breaches may be al- 
ſigned. 2 Sand. 380. Winch. Ent. 147. 1 
Salk. 138. 

So by the fat. B&gW. z. c. 11. In 
debt on bond, or penal ſum for performance 


of covenants in an indenture, c. plaintiff 


may aſſign as many breaches as he pleaſes: 

But, before it was double. Dy. 295. 6. 
And if he aſſigns two breaches, he ought 
to ſay, that he does it, according to te. fon 
of the flatute. Com. Rep. 37. AY 
| I Ut, 


Bu 


a dire 
Ce. b 
forme 
fenda 


It 


E } 


But, it is ſufficient, though it is not 
a direct averment, and in fatt, be ſaith," 
Ge. but only, although he himſelf 4atb per- 
firmed every thing on his part, and the de- 
ſendant entered, Sc. R. 2 Cro. 383. 

It is ſufficient, if the breach be aſſigned 
in the words of the covenant. Or, in words 
equivalent to the ſenſe and intent of the co- 
venant. yy 
And, if the plaintiff demands more tha 

by the covenant appears to be due, it is not 
bad. R. 2 Lev. 57. So, if he demands 
leſs without ſhewing the reſidue to be ſatis- 
fed, it is not bad upon a general demurrer. 
R. 2 Lev. 57, Otherwiſe, upon a ſpecial 
demurrer. Semb. 2 Lev. 57. 


F If the plaintiff does not conclude his 

„breach, and /o te broke bis covenant, it is not 

| bad. R. upon a ſpecial demurrer. 2 Fon. 

5 229. Or lays, be broke the covenant, where 

n br aſfigns breaches upon ſeveral covenants, | 

R. 2 Mod. 311. | 

7 In debt upon bond for performance of co- | 

. renants, the breach ſhall be aſſigned in the 1 

replication. 
Where the covenant is to be performed if} 

In fon a condition, or conſideration, or other | | 

ce bing previous, the declaration muſt aver 11 

ik bertormance. 5 Com. Dig. 207. 
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But in covenant nothing can be alledged, 
oraverred, which varies the caſe, as it ap- 
Peas upon the deed. R. 1 Salk. 197. 

The plaintiff need not ſet out a title, 
ou he declares on his own demiſe, Stra. 

20. 
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Where the covenant is joint and leren! 
in an action againſt one only, the breach may 
be aſſigned in the negle@ of both, 5% 


do n. 
yer 


5 66. 
l Per ſeriptum ſuum factum apud W. n. n an. 
ceſit, Sc. is not ſufficient, for fadun he Wil 
does not ſignify a deed, but is an adjeQire, [f 
Nor is this helped by oyer, though it " coven 
pears to be ſealed, per totam curiam. Morey, dent 
Jones, M. 2 Geo. 2. Stra. 814. LR 
Raym. 1536. then 

If one named in the indenture does not S0. 
execute, he muſt be excluded by an aver. the 1 
ment; or they may join in the action. Str, plain 

1140. EE ens ol! 

ing | 

the o 

3. Demurrer to the Declaration. 75 

If the declaration does not ſhew ſuffciet Med. 
cauſe for the plaintiff to maintain his action, 

the defendant may demur to the declaration: 4 


As, if the plaintiff is not intitled to cove- 
nant againſt the defendant. 2 Sand. 164. 
If the covenant. does not extend to the breach 
aligned. Co. Ent. 115. So, if fever 
breaches are aſſigned, he may demur to one, 
and plead to the others. 1 Sand. 108. And 
default of a good breach is bad upon? 
general demurrer. Vin. Ent. 120. So, if 
the breach is not well aſſigned, he may de- 
mur ſpecially; for it may be aided upon! 
eneral demurrer. 


If the declaration recites the indenture 2. .. 


cording to a conſtruction, which the wy 
| 0 


May 


(3 1 


Jo not import, the defendant may demand 
der of the deed, and then demur. 2 Sand. 
366. So, if it recites it materially variant 
in any reſpect, he may demur ſpecially for 
ſuch cauſe, Win. Ent. 166. 

f debt be upon a bond for performance of 
covenants, and the defendant ſhews the in- 
denture, and pleads that there were no co- 
renants, the plaintiff may demand oyer, and 
then demur, 

So, if the defendant ſhews only part of 
the indenture, and pleads performance, the 
plaintiff may demand that the indenture be 
inrolled, and then demur ; for by ſhew- 
ing part only, he deprives the plaintiff of 
the opportunity of aſſigning a breach in the 
other part. R. 3 Lev. 50. x 

But if ſeveral breaches are aſſigned, ſome 
good, and ſome bad, and the defendant de- 
murs generally to the whole declaration, the 
plaintiff ſhall have judgment for the part 
that is good. 5 Com. Dig. 208. 


ira, 


Ove : 
164 If on oyer it appears, that two others be- 
* lids the plaintiffs are named in the deed, 
veral though they did not ſeal, defendant may 


bike advantage of it by demurrer. Stra. 
1146, ; 


4. Plea. 
When it ſball be after Oyer, 
To an ation of covenant, the defendant 


way plead, after or before oyer of the geed, 
1 2 but 
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but to debt upon a bond for performance aſ 
covenants, the defendant cannot plead with. 
out qyer of the bond. Bro. Oyer. 16. 2; 

And after oyer of the bond and condition, the 
defendant ought to ſet out the deed mention- 
ed in the condition under the ſeal of the 


plaintiff, And if he does not, it will be $4 
bad on a ſpecial demurrer. And if the d-! 
fendant has not the deed, the court wil, 7 
upon motion, order the deed or a copy to be 3 
delivered to him by the plaintiff, and thi * 
of favour. 5 Com. Dig. 208. g 8 
The common mode, now is, if the de. 
fendant has not the deed mentioned in the 5 
condition, to crave oyer of that, as well as 1 
the bond and condition, and I conceive be \ 
is not bound to plead, until he hath ſuch : 
yer, and copy, which muſt likewiſe be ce. l F 
manded. | 
Advantage cannot be taken of any covenant 
omitted in plaintifi's declaration, on an i 
tion cf covenant, without craving % 
Fort. 354. 
l 
5. What Pleas are bad. in 
4 
Non infregit Conventionem. Wi 
To covenant the defendant cannot ple vet 
non inſregit conventionem ; for it is too gebt, 29 


ral, and two negatives, viz. and ſo be d 
not keep the covenant, and he did not brian, 
. Tc. do not make a good iſſue. R. Leb. 
183. Senb. 1 Lev. 114. R. 3 Lev. 10. 


But 


C ons 1] 


But it ſhall be aided after verdict, R. 
1 Lev. 183. 1 Sid. 289. 


6. Nil debet, &c. 


So, to covenant, the defendant cannot 
plead, nil debet; tho the action be founded 
upon an indenture of demiſe, and breach 
aſſigned for non-payment of rent. R. upon 
general demurrer. 3 Lev. 170. and vide, 
2 Mod. Ca. 106. 323. 382. 

So to debt on bond for performance of 
covenants, he cannot plead, 20 covenants 
for then the bond is ſingle. R. 1 Lev. 3. 
R. Cro. El. 750. 

Nor can the defendant plead, that there is 


no ſuch indenture ; for he is eſtopped. R. 
Rol. 408. 


7. What good. 
Non eſt Factum. 


But to covenant, the defendant may plead 
in diſcharge or performance. 

As, he may pleadeto a deed, von eft factum. 
within age. R. Cro. Car. 179. 

It the heir be ſued upon the father's co- 


venant, he may plead, riens per diſcent. Lut. 
290, 


ks 8. Accord. 


2 
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8. Accord. 


So he may plead, accord, with ſatisfaQiq 
made after the breach. Co. Ent. 1 17.4. 

But accord is no plea in covenant for the 
payment of money. 

Nor in an executory covenant, if it i; 
made before the breach. 5 Com. Dig. 20g, 
To covenant for non-payment of rent, it 
is a bad plea that defendant before rent due, 
with aſſent of leſſor, aſſigned to A. who, 
with aſſent of leſſor, entered and paid rent to 

leſſor. B. R. H. 343. 


9. Arbitrament, 


So the defendant may plead in bar, at 
arbitrament made after the covenant broken, 

How an arbitrament ſhall be pleaded, 
Vide, Action upon the Caſe upon aſſunfjit 
Div. VIII. No. 8. Sub. Div. 7. 

It is a good plea in covenant, after the 
covenant broken; for the ſuit does not a- 
crue by the deed, but by the ſubſequent 


breach, R. 6. Co. 44. a. 2 Cro. 100. K. 
Lut. 359. Adm. 2 Rol. 188. per 3 J. Ii. 
143 


To this plea the plaintiff may reply, nu 
tie] accord. 


10, Out- 


t 997 


10. Outlawry. 


So the defendant may plead, out/awry, in 
bar, where the breach is for a thing forfeited 
by outlawry : As, for non-payment of rent. 
Lut. 1513. 

But where the breach is for not- re pairing, 
he cannot, for the damages are uncertain, 
R. Lut. 1513, | 


11. Releaſe. 


So the defendant may plead, a releaſ* of all 
ations, covenants, or demands. - So a re- 
leaſe of covenants or agreements in the in- 
denture, to a bond for performance of co- 
| venants. . ö 

So, if a covenant be with B. his executors Wes 
and afſigns, in an action by an aſſignee, the 
detendant may plead a releaſe by B. «© Com. 
Dig. 209. Though the releale by B. be 
made after a breach in the time of the atlignee. 
R. Cro. Car. 503. 
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* But a releaſe by B. after an action brought | 

5 by the aflignee, is no plea; for then an in- 1 

f (creſt in the covenant is veſted in him. R. '1 

ul (ro. Car. 503. 2 Rol. 411. . o. il 

So a releale of actions to the covenantor if 

i before breach, is no plea, So a releaſe of all | a 
its | 


covenants after breach, is no diſcharge of 

the bond for performance of covenants, ſor 

t was forfeited before. 5 Com Dig. 299. 
Y + | 59, 
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So, where a covenant is joint and ſever, 

a releaſe of the action to one, ſhall not be 2 

bar as to the other. Dub. Salk. 574. e. 
u 2 

f A diſcharge i in nature of a releaſe, with. 

out deed, in ſatisfaction of all demand 

cannot be pleaded in covenant ; for covenant 


by deed, muſt be diſcharged by deed, 2 Will, 
376. 


12. Defeaſance. 


So the defendant may plead in bar a defer. 
ſance of the covenant. As, a ſubſequent 
covenant, which diſcharges this. Or, a co- 
venant, that he will not ſue the rg 
upon a former covenant. 5 Com. Dig. 20 

And in all cafes, where the 8 is 
ablolute and perpetual, it amounts to a rt 
leaſe, and ſhall be a good bar. R. Sho. 46. 

But on a covenant by charter-party, the 
defendant ſhall not plead a breach of cove- 
nant on the other part in bar; for one may 
be leſs damage than the other, R. 3 Lev. 

1. 

F If ſeveral covenant, and the covenantce 
makes a collaterel covenant with one that be 
ſhall not be ſued; this cannot be pleaded in 
bar; for it does not amount to a difcharge ©! 
the prior covenant ; for it will not be to the 
benefit of all, but only of one. 1 Ld. Ram 
668. Com. Rep. 129. 

So a covenant that he will not ſue for ſuch 
a time. R. Salk, 573. 


So, 
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So, if a covenant be to give licence for 5 
years for payment, it is no bar. R. Sbo. 46. 

So ſequeſtration, of the parſonage, in cove- 
nant for rent, upon a leaſe by indenture is no 
bar. R. Dal. 44. 

So, if A. covenants to pay 300 J. per ann. 
to B. quamdiu he and his wife live ſeparate, 
and by a ſubſequent deed B. covenants to in- 
demnify A. from the payment of 300 J. quam- 
iu he and his wife cohabit, this is no bar to 
the action upon the firſt deed; but A. muſt 
have his remedy by covenant upon the colla- 
teral indenture, if he is ſued on the firſt. R, 
2 Vent, 218. 


13. Covenants performed. 


The defendant may plead performance ge- 
nerally, or a ſpecial performance. 

In covenant, or in debt upon a bond for 
performance of covenants, if all the covenants 
are in the afhrmative, the defendant may 
plead performance of covenants generally, 
Co, Lit. 303. 6. 1 Lev. 303. 2 Saund. 
411. | 
So, if ſome of the covenants are negative, 
but they are void in law, the .defendant may 
plead performance generally; for the court 
will take notice that the negatives are con- 
trary to law. R. Mo. 856. So, tho' to 
affirmative covenants negative words of the 
me import are added. : Std, 87. So, in 
covenant to diſcharge all arrears of rent, it 
i5 a good plea, that he left money in the 

plaintift g 
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plaintiff's hands to diſcharge it. R. 4 My, 
249, 
If ſeveral breaches are aſſigned, he may 
plead to each. 1 Sa. 138. 

But generally, where ſome of the cove. 
nants are negative, the defendant muſt plead 
to them ſpecially. 

So, if the covenant requires an act to be 
done by a ſtranger. Or an act upon record, 
So, if a covenant be in the disjunctive, the 
defendant muſt ſhew what part he has per- 
formed. Se, where the agreement is to do 
an act upon requeſt, and the requeſt is al. 
ledged, it is no plea to ſay that he was read 
rã%e do it, 

Yet upon a general demurrer it ſhall be 
aided ; it the defendant pleads generally 
where there are any negative covenants. 

If, in covenant, or debt upon a bond for 
performanceof covenants, thedefendant pleads 
performance to the affirmative matter alledg - 
ed for breach, or to be done by the condition, 
it is not ſufficient without ſhewing how, 
and in what particular manner he has per- 
formed it, As, if the covenant be, bat be 
make appear to B. it is not ſufficient to ſay, 
that be made appear to B. without ſaying 
. how. 5 Cem. Dig. 210. 

That he will pay a moiety of a ſum to be re- 
ceived, it is not ſufficient to ſay, that he has 
piid a moiety, without ſhewing how much 
he has received. 1 Sid. 334. 

That be qoull pay as long as letters pat 
and in force, it is not ſufficient to ſay, the) 
are not in force, without ſhewipg how be— 
ome void. R. 850. 290. 50, 
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So, it is not ſuſficient to ſay, that he was 
ready, or offered to perform, when he takes 
upon himſelf to perform at his peril. R. 
1 Lev. 191. 

But, if the condition, &@c, comprehends 
multiplicity of matter, to avoid prolixity, 
performance generally has been allowed, and 
the other party ſhall be put to ſhew a parti- 
cular breach, As, if the condition be to pay 
2 moiety of all ſums, which he ſhall from 
time to time receive. R. 1 Sid. 334. 

So, if the covenant be in the negative, it is 
ſufficient to plead generally in the negative: 
As, if the condition or covenant be, to in— 
demnify, Sc. the defendant may plead ge- 
nerally that the plaintiff was not damnijied. 

So, if to affirmative words the defendant 
pleads in the negative, not damnified, &c. So, 
if the condition be, to free and indemnify 
from the charges of a ſuit. 5 Com. Dig. 
211. 


But, where the covenant or condition 1s to 


thing, it is not ſufficient to ſay not damnified 
generally, but he muſt ſhew how he indem« 
nited, Semb. 5 Mod. 244. 


14. Pleas to a Breach for Non-payment of Rent. 


la covenant, if the breach be for non- pay = 
men of rent, the defendant may plead no- 
thing in arrear. 

That the plaintiff ni/ Habuit in tenementit. 
5 Gim, Dig. 211. cites to the laſt point, 


indemnify from a certain and particular 


3 Lev. 193, But 
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But in 2 Vent. 69. its laid down contra, 
and which I conceive to be law; for cove. 
nant muſt be by deed, and that is an eſtop- 

el. 
l The defendant may plead that he paid at 
the day. 2 Brounl. 273. But if the deck. 
ration ſtates the rent to be „till in arrear, ple 
of nothing in arrear, is the ſafeſt, as the rent 
may have been paid, tho* not at the day, or 
if at the day, the defendant may fail in proof 
of that fact. 

Comyns in his Digeſt, 5 V. 211, tho' he 
has given the caſe from Levint, afterwards, 
himſelf ſtates, that if breach be aſſigned up- 
on a covenant in a leaſe for non-payment of 
a ſum in groſs, nil habuit in tenementis is no 
plea, and cites 2 Vent. 99. which I have 
before cited, as an authority for it's having 
been ſo reſolved, | 

Levy by diſtreſs, 18 no plea in covenant 
for non-payment of rent; for this admits the 
tent not paid at the day. R. 2 Brownl. 273. 

That the houſe was burnt down, and not 
rebuilt by leſſor, who was ebliged to do it, 
is no plea. Stra. 763. Ld. Raym. 1477. 
Nil habet in tenementis cannot be pleaded, 

if the demiſe is by indeature. Stra. 817. 
Ld. Raym. 1550, 

That another was ſeized in fee before the 
demiſe, amounts to i habet, Sc. Ibid, 


15. For not making Aſſurance. 


In covenant fer further aſſurance, if the 
breach be, that counſel deviſed a note for 2? 
fine, which the defendant wes required to 

| acknowledge, 


ack 
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acknowledge, and refuſed, the defendant 
may plead that he was not required Lut, 


286. | 


16. For not repairing. 


In covenant, if the breach be for default 
of repairing, the defendant may plead, that 
be did repair. | 

That the plaintiff was to deliver timber, 
which upon requeſt he did not deliver. Lut. 
416, Otherwiſe, if the breach be aſſigned 
in a thing which does not require timber. 
R, Lut. 316. 

If he pleads, rat be repaired generally, 
and iſſue thereon, after a verdict for the de- 
fendant, it ſhall be well. R. 2 Mod. 176. 

But the proper method is to plead in the 
words of the covenant. 

The defendant cannot plead, that he re- 
built. R. 2 Leo. 189. But ſurely, in ſuch 
caſe a plaintiff would only recover nominal 
damages. 

If the breach be that the tenements were 
not of ſuch yearly value, the defendant may 
plead, that they were. Lut. 289. 

It the breach be that a ſtranger. had title, 
the defendant may plead, that he had not. 
Lut. 322. 

But, if the breach be that he did not leaſe, 
and the defendant ſays, that he bad not where- 
of he could demiſe, replication that he had 
whereof, Cc. is not good. R. 2 Bulſt. 41. 
Certainly he ought to ſhew what lands, &c. 
be had, whereof he could demiſe. 
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Yet, it ſhall be aided by a verdict, that }, 
bad lands whereof be could demiſe. R. 2 Bull. 


41. 


17. Judgment. 


If the defendant has judgment againſt him 
upon nil dicit, confeſſion, or demurrer, ; 
writ of inquiry ſhall be awarded, to inquire 
of the damages. 1 Sand. 47. 

And by the far, 8B & gW. 3. c. 11. In 
debt upon bond for performance of covenants, 
the plaintiff may ſuggeſt on the roll as many 
breaches as he ſhall think fit, on which ſhall 
iffuea writ to ſummon a jury before the juſ- 
tices of N Prius for that county, to try each, 
end what damage the plaintiff ſuſtained by it, 
which writ the ſaid juſtices ſhall return to 
the court from whence it iſſued. 

In covenant, if there be an iſſue for part, 
and a demurrer for part, the jury, who try 
the iſſue, ſhall alfo find conditional damages 
upon the demurrer. 1 Sand. 109. If the 
iſſue goes to the whole, the jury ſhall find 
damages, and there ſhall be judgment there- 
ON. 

And by the at. 8 & 9 V. z. c. 11. The 
jury, beſides damages and coſts as uſual, ſhall 
oſſeſs damages for ſuch of the ſaid breaches, 
as the plaintiff ſhall prove broken, on which 
the like judgment ſhall be entered as former- 

Ay. 

5 But, if the plaintiff aſſigns ſeveral breaches, 
and the defendant does not rejoin, the plain- 
tiff may ſign judgment, if he pleaſes, 1 5 

| ou 
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out 2 writ of inquiry awarded returnable be- 


fore the juſtices of Ni# Prius; for he has 


his election to proceed upon the ſtatute, or 
by the common law, and this, as well where 
the judgment is for want of a rejoinder, as 
by nil dicit, confeſſion, Sc. Com. Rep. 376. 

If breach is aſſigned for non-payment of 
rent, and for not repairing, on payment of 


what is due for rent, proceedings as to that 
ſhall ſtay. We 75. 


18. Execution. 


After a judgment in covenant, there ſhall 
be the ſame execution as in debt 

But by the far, 8 C 9 V. 3. c. 11. If 
after judgment, and before execution, the de- 
fendant pays into court for the plaintiff's uſe 
the damages aſſeſſed by the juty, and coſts, a 
ceſſet executio ſhall be entered on record. 

So, by the ſame ſtat. if the plaintiff be 
latisfied, by execution executed, his damages, 
colts, and the charge of the execution, the 


defendant's body, land, and goods ſhall be 


forthwith diſcharged, and the diſcharge ſhall 
de entered on record. 

But, by the ſame ſtatute, ſuch judgment 
ſhall remain as a collateral ſecurity to the 
plaintiff againſt any further breach of cove- 
nant; in which caſe, the plaintiff, &c. may 
ave a /cire facias on the fame judgment 
againſt the defendant, his heir, ferretenant, 
executor, or adminiſtrator, ſuggeſting other 
breaches, Ge. upon which ſhall be the like 
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proceedings ut ſupra to try iſſues, diſcharge 


execution, Sc. And ſo 7ores quoties. 37 
So before, where there was a judgment in 51 
covenant upon a breach of covenant, a Perpe- dou 
tual ire facias might have been ſued upon be b 


a new breach, without ſuing covenant de novy, 
R. Cro. El. 3. And covenant could not have 
been ſued afterwards upon a new breach of 
the ſame covenant. Per Manwood. 3 Leo. 51, 


LEADING IN DEBT, 


| P 

1. When it ſhall be brought, 2 

Debt lies, where a man is indebted to ano- ceſs 
ther by judgment, contract, ſpecialty, &c. by t 
If a debt be under 4os. it ſhall be ſued for 0 te 
by plaint in the county, Or by Juſticies in 1 
the county. a fr 
The juſticies requires the ſheriff, quod juſtic A 
the detendant that he render to the plaintiff mor 
what he owes to him, Cc. And the word exec 
uſticies is repeated in the writ to each debtor. T 
Vide Reg. 139. a. F. N. B. 119. J. thei 
And, by the uſticies, tHe county court the 
may hold plea in debt above 40s. 2 Li}. the 
. defe 
If it be ſued in the county, the plaintiff plea 
may remove it by pore into C. B. without ” 
any cauſe, and the defendant with cauſe. pled 
Or by recordare, if it be ſued in the court Mon 
of a city, borough, Cc. F. N. B. 119. K. not / 
If the debt be above 40s. it ought regular- lefe 
ly to be ſued in C. B. by original. Keg: Ec, 


139 b. 
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139. 3. And upon pretence of privilege, | 
by bill in B. R. 4 Inf. 71. * 
This was the antient law, when it was * 
doubted, whether debt could or could not 0 
be brought in B. R. But the action is now | 
proſecuted in any of the king's courts of re- bi 
cord at Weſtminſter, without a ſcruple of * 
doubt. A 


2. What Proceſs. + 


Proceſs in debt by the common law, was 3 
only a ſummons. 3 Co. 12. @. $ 
By the af. 25 Ed. 3. c. 17. the like pro- 4 
ceſs was given in debt as in account, which - KH 
by the fat. M. 2. c. 17. was a capias, and 3x 


lo to outlawry. 3 Co. 12. 1 Brownl. 50. 

The original, or ſummons in debt is, by 
a fræcipe quod reddat. Reg. 139. 6. 

And it ſhall be in the debet and detinet for 
money, but for chattels, or by or againſt an 
executor, it ſhall be in the det inet only. 

The original ought to name the parties by 
theit proper names, and give an addition to 
the defendant, It ought to be agreeable to 
the form of the regiſter. And if there be a 
defect in the writ, tee, or return, it may be 
pleaded in abatement, or aſſigned for error. 

The ſheriff returns upon the original, 
fledges of proſecuting, and that he hath ſum- 
moned, Se. Or, that the defendant hath 
nothing whereby he could ſummons, or if the 


leſendant be a clerk, no lay fee whereby, 


Ec. 


Yor. I. 2 The 
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The ſummons ought to be fifteen days he. 
fore the day of the return. 5; Com. Dig, 214, 
Vide Kit. 257. 

Debt lies in B. R. by original. Sen. 
per Hardwicke, C. F. B. R. H. 31. 

There is not now a doubt, but debt lies 
in B. R. upon any proceſs. 


3. Capras. 
If the defendant does not apppear upon 


the return of the original, a capzas iſſues. If 
ne does not appear, nor is taken upon the 
capias, an alias capias, and afterwards 1 
pPluries capias iflues. And, if the ſheriff re- 
turns upon the capias, that the defendant 
lurks (or lies hid), in another county, 1 
fejiatum capias to the ſheriff of ſuch county, 

By the common law, a capas does not lie, 
except in actions ſuppoſed to be done, vie 
arms, or for the King's debt. 5 Com. Dig. 
213, 214. 

By the fat. of Marl. 23. and JV. 2. 11. 
It was given in account, and by the /it, 
25 Eg. 3.17. in debt. 3 Co. 12. 4. 

The capias ovght to be teſted at the te- 
turn of the original, the alias, at the return 
of the capzas, and the pluries, at the return 
of the alias. | | 

It ovght to be returnable in the next teri 
after the tete. 

The caj/25 ought to be conformable to the 
original, and the alias and pluries, to Ihe 
capias. And therefore, if the original is 4. 


Aj 
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4 B. and the copias is A. nuper de B. it is 
error. 5 Com. Dig. 214. cites as to the Jaſt 
point. R. 2 Cro. 57. 6. 

If the original be Launcelot, and the ca- 
pias Lancelot. Semb. Cro. El. 50. But ! 
conceive ſuch a trifling variance, would not 
now be adjudged error. 

If the one be Alderman, the other Armiger. 
R. Tel. 120. 


4. Exigent. a 


If the defendant is not taken, or does not 
appear upon the return of the pluries capias, 
an exigi facias iſſues. Reg. Jud. 2. a. 

By the ſtat. 31 El. c. 3. In all perſonal 
a actions, a writ of proclamation ſhall be 
made out upon every exzgent of the ſame 
ſe and return, and delivered to the ſheriff 
of the county, where the defendant then 
dwells, who ſhall thereon make three pro- 
clamations, the firſt at the county court, 
the ſecond, at quarter- ſeſſions, and the third, 
2 month before the quinto exact at the church 


all outlawries otherwiſe had ſhall be void. 
Se by the fat. 6 H. 8. c. 4. 

The exigent ſhall be conformable to the 
original and capias. And therefore, if it be 
a reſtatum captas, an exigent does not lie 
thereon, in the laſt county, without an 
original capzas there. 

The exigent ſhall have ſuch return, as that 
We county-courts may intervene between 
2 2 | | the 


door, where the detendant dwells, Sc. and 
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the Ze/ie and return, And if there are ng 
five county-courts, before the return, 0 
exigent de novo allocat 4 Com' iſſues, 
If another perſon of the ſame name with 
the defendant, appears upon the exigent, the 
laintiff may have an exigent de novo againſt 
the defendant, 
The exrgent allocat' Com' mult be executed 


by any accident, the fifth county intervenes, 
it will be error. 

Proclamation muſt appear to be made ut 
the county-court, held for the county, for. 
in the county is not ſufficient. 

If there are ſeveral defendants, it muſt be 
ſaid, that neitber of them appeared. 

If the defendant appears upon the exzgent, 
the ſheriff may return a reddidit ſe. So, it 
one of the defendants appears, he may re- 
turn ſo for him, and proceed againſt the 
others. So, if one defendant dies. 

If the defendant appears upon the exigent, 
he may have a ſuperſedeas to the ſheriff, 
And, if the ſheriff proceeds afterwards to 
outlawry, it will be error. 

So, it will be error, if the outlawry be 
pronounced on the ſame day the exigent bears 
zefte. If there be no return to the exigent. 
Or the name of the ſheriff be not added t 
it. 2 

But it is no error in an outlawry, afte 


the county where the defendant inhabits. 5 
Com. Dig. 214,.15. cites as to the lat 
point. R. 2 Cro. 577. which N. B. for 


ON 


the 
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on this ground it is, that for expedition, ſo 
many defendants are outlawed in London, 
though they do not dwell there. If they 
would avoid an outlawry, they muſt appear, 
which, in general, is all that the plaintiff 
requires. 

So, an outlawry ſhall not be reverſed for 
default of proclamation in the county where 
the defendant dwelt, till iſſue taken thereon 
and tried. 1 And. 36. But that is ſeldom 
now inſiſted on. The object is to get bail, 
or an appearance. | 

Superſedeas to the exigent ſhould be de- 
livered to the ſheriff before return, Barnes, 

10. 
If defendant becomes a priſoner after the 
tejte, and before return of the exigent on ca, 
Ja. proceedings ſhall be ſtaid. Barnes, 321. 

Return of proclamations, “that they were 
made as by the writ commanded,” good, 
Semb. Barnes, 322. 

Whilſt the writ remains in the ſheriff's 
hands, though after the return, a ſuper/edeas 
may be allowed on coſts. Barnes, 323. 


5. Outlawry upon it. 


If the defendant upon the exigent, being 
quinto exact, makes default, there ſhall be 
be judgment quod utlaget'. And the outlawry 
ſhall be by judgment of the coroners. If 
there are ſeveral defendants, the judgment 
mall be 9u9d utlagentur. 
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If the defendant be a woman, it ſhall not 
ſay, quod utlaget; but uod wariveat', other. 
wiſe it is error. 

A return of the coroners, that he was 
outlawed upon a certiorari to them, does 
not conclude; for it does not belong to 
them. | 

In every caſe where the entry varies from 
the legal form, it will be error: As, if it 
does not appear, that the county-court wa 
held for the county. 1 

Or, if it be 72 the huſtings, without fay- 
ing, that it was in the hujlings of the commin 
fleas. Cro. El. 50. | 

So, if the quinto exact, &c. be entered the 
day of the tee of the exigent, Or, there 
be only fourteen days between the two 
county days upon the retura of the exigent, 
3 Bulſr. 171. | 

If there are ſeveral defendants, and the 
entry is, that they did not appear, without 
laying, nor either of them. 

If the year is not mentioned to the quarts 
exact, though it be to the fertio and quinto, 
by which it may appear to be the fame 
year. 5 Com. Dig. 215. cites to the lal 
point. K. 2 Rol. 803. J. 25. 

If it be ad comitat tent primo M. Anni 
Regni Domini Noſtri Facobi, omitting Reg. 
Or, Domini Regis, omitting the king's name. 
Or omitting Regan! Angliæ. 

If the outlawry be, by judgment of the 
coroners, without naming the coroners, ex- 
cept in London. But in London, it is tot 
uſual to name the coroners. 6 

0 


7-903 :1 


80 quinto exact ad teft 8. Pauli, 1653. 


without faying, A. D. is no error. 

80 in London, fourteen days between two 
buſtings will be well; for the huſtings may 
de held every week. 5 Com. Dig. 215. 


6. Capias Utlagatum. 


After outlawry returned, the plaintiff ſhall 
have a capias utlagatum againſt the defendant, 
or ſpecial, againſt him, his goods, and lands. 
And thereon an inquiſition ſhall be taken and 
returned. 5 Com. Dig. 215. 

Yet by the flat. 4 and 5 V. and M. c. 18. 
a defendant taken upon a capras utlagatum, 
ſhall be diſcharged on his attorney's ſigning 


| an appearance, or, if ſpecial bail required, 


on bond, Ce. 

If the defendant be taken upon a capras 
utlagatum, the plaintiff cannot declare againſt 
him, for the proceſs is determined. D. Cro. 
El. 706, 7. 

But he may have a new action of debt 
againſt him. Cro. El. 707. 5 Co. 88. a. 
Or may reverſe the outlawry for error. 1 Bro. 
Ent. 215, 216. 

By the fat. 31 El. c. 3. None ſhall be 
admitted to reverſe an outlawry for want of 
proclamation, unleſs he put in bail to anſwer 
the plaintiff on the ſame cauſe of action, and 
to antwer the condemnation alſo, if the plain- 
uff begin ſuit before the end of two terms 
next. 
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So, if the reverſal be for other defeg 
when the debt and damages amount to uy. 
wards of 10 J. 5 Com. Dig. 216. 

If the plaintiff proceeds to an outlay, 
when the defendant is in priſon upon the 
capias, he ſhall reverſe it at his own charge. 
2 Vent. 46. Or, if the plaintiff knew that 
he was in priſon in another action at his ſuit, 
| Salk. 495. Or, if the defendant appears pub. 
licly, it ſhall be ſo in B. R. Otherwiſe in 
C. B. Salk. 495. Sed.gq. as to C. B. 
After outlawry reverſed, the defendant 
ought to appear and accept a declaration 
within two terms next. Yide 5 Com, Dig, 
216. 

If the outlawry was in London, Gc. the 
plaintiff may afterwards declare in another 
county. R. 3 Lev. 245. 

If the plaintiff does not declare within 
two terms after notice of the reverſal of the 
outlawry, the defendant ſhall have coſts to 
be taxed by the prothonotary. Per rule Trin. 
33 Car. 2. Mills 81. 

After outlawry reverſed; the plaintiff may 
declare upon the firſt or upon a new origi- 
nal, for by the outlawry, the firſt was deter- 
mined 5 Com. Dig. 216. Jon. 442. | 

If the capras utlagatum recites a ſpecial 
original, ſpecially expreſſing the cauſe © 
action, the ſheriff muſt take ſpecial bail, 
though the cupias utlagatum is not marked 
for bail. 3 Burr. 1482. 

Proceſs of outlawry is not within the „a. 
12 Geo, 1. c. 29. Jbid, * 


M. 
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The defendant cannot reverſe the outlawry, 
without giving ſuch bail as the law requires. 


Ibid. 
| if the caſe originally required ſpecial bail, 
' and defendant ſtands out to an outlawry, he 
' cannot come in and appear to the outlawry, 
t without putting in ſpecial bail, and the fila- 


1 cer ſhall not iſſue a ſuper/edeas untill then. 
p 3 Burr. 1920. 


i An arreſt upon a capras utlagatum, is bad 

on a Sunday. Barnes, 319. 
t Capias, alias, & pluries, may iſſue all toge- 
n ther in order to an outlawry, and no affida- 
q vit for bail 1s required, nor any date to the 

writs. Barnes, 322. 
e On a plaintiff's death, and no adminiſtra- 
et tion, a priſoner on cap. utlag. ſhall be diſ- 

charged. ' | 
in A priſoner upon capias utlagatum diſ- 1 
Ie charged by inſolvent act, cannot be taken on 1 
to a new capias utlagatum. Barnes, 378. 1 
5 | 
ay 3 1 
" 7. Declaration in Debt. 1 
el | 
| Muſt bet the Certainty of the. Debt de- $ 
al | 'F 

manded. q 

ot 
il, 
ed A declaration in debt is founded upon a 

ſpecialty, or judgment, or contract. 
at, In all actions for debt, the declaration 
1 muſt ſhew the certain ſum demanded ; and 
"he 


therefore if the contract is contingent, or 
depends 
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depends upon divers particulars, the deelz. 
ration ſhall demand a ſum certain. 5 Cy, 
Dig. 216. 

If the declaration be upon ſeveral bonds 
or contracts, what is due upon both ſnall be 
demanded in one intire ſum. Yel. 81. 3 Loo. 
119. 
if it be for arrears of an annuity granted 
for years, it muſt be for ſuch a ſum, with. 
out 2 18. de annual: redditu. R. Tel. 20b. 
1 Bulſt. 1 5 

If the 3 be for foreign coin, the 
ſafeſt way is to declare hat he render 200 
certain, or Whatever other ſum, and then 
ſhew the contract for ſo much fore ign coin, 
which amounts 10 20 l. of Engliſh money, And 
this in debt by bill as well as by original, 

If a man binds himſelf in a bond to pay 
ſo much Flmiſh, &c. the plaintiff may de- 
clare, that he render ſo much as it amounts 
to in Engl ß coin, 5 Com. Dig. 216. 

If a man is bound to pay 67 J. ai H. and 
debt is brought for 56 J. the value of the 
coin there, without more, if the defendant 
demands oyer of the bill, and then demurs 
there ſhall be judgment for the actendent, 
R. 2 Bulſt. 15+. 

Where the contract is for foreign coin, 
the plaintiff has his election to demand ſuch 
coin, or as much as it amounts to in ferling. 
R. 1 Leo. 41. 

If there be a ſale of goods for two jewels, 
two diamonds, Sc. in certain; the declaration 


may demand the jewels, Ce. 1 And, * 
5 et 
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vet if the declaration be for ſo much Fe- 
niſo money, to the value of ſo much Engli/þ 
money, 1t is well. But then the jury ought 
to enquire of the value, or a writ of inquiry 
muſt iſſue before judgment. 5 Com. Dig. 
217. a 

If the contract be for 20 J. to be paid in 
oods, without ſaying what in certain, it 
muſt demand the 20 J. not the goods, R. 
1 And. 118. 

If the contract be for 100 guineas, he may 
declare for ſo much as they are valued at. 
Dub. Skin. 573. As guineas are Engliſh 
coin, and of known value, I think there is 
not any great reaſon to doubt. 

If debt be for a certain ſum, and the parti- 
cular contracts, whereon the plaintiff declares 
amount to more, it is bad, for he has judg- 
ment for more than he demands. R. Tel. 5. 
5 Com. Dig. 217. Et vide idem. 53, 220. 

So, if he declares for ſo much due, and 
demands a leſs ſum without ſhewing that the 
reſidue is diſcharged. 5 Com. Dig. 217. 
Et vide id. 53. 

So, if he declares upon ſeveral contracts, 
and ſhews part ſatisfied, but does not ſay on 
which contract, and he cannot recover on all 
the contracts, he ſhall recoper for no part. 
KR. Cro. El. 58 3. Sed. Vide p. 348. 

So, if the debt be founded upon record 
or ſpecialty, and he demands a leſs ſum than 
is due by the ſpecialty, without ſhewing the 
reſidue ſatisfied: As, if 803. are demanded 
upon a judgment in an inferior court, where 


the 


1 00 1 


the r was for 80s. and fourpence. R, 
3 Mod. 4 

But debt for 50 J. and a declaration upon 
a bill to pay 50 J. vig. 10 J. at 5 ſeveral day, 
and 10 J. nomine pena, is well for it is a ſeie- 
ral bill as to the mine pane, R. Cro. E. 

71. 

8 So in debt upon ſeveral bonds, if he ſhews 
part ſatisfied, it is ſufficient, though he 
does not ſay upon which bond. R. 3 Bull. 
244. 1 Rol. 423. So it is ſufficient, if he 
declares for a debt of 50%. though part be 
ſatisfied before action. 1 Vnt. 135. 

On a certificate! of the commiſſioners of 
army-debts for 105/. 185. 7 d. the demand 
which it was neceſſary by the ſtatute to 
make, had been made for 105g J. 185. 6+, 
and plaintiff was nonſuited. Bunb. 166. 


8 7 ben in the Debet and Detinet. 


A declaration in debt generally ſhall be in 
the debet and detinet. Though it be again 
huſband and wife for the debt of the wife dun 
Jola. Though debt be for guineas, or foreign 
coin of ſo much value Engliſh. But where 
the action is brought for goods and chattels, 
it may be in the det inet only. 

So, if it be brought for foreign coin. Or 
for guineas in /þecie. 

So, in action by or againſt an executor, 
or adminiſtrator. 

But upon an original in debt, the plaintiff 
cannot declare in annuity, And therefore, 


4 
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ir the declaration is that he render gol. of an 
annual rent, and ſhews the grant of an annu- 
ity, it is bad. 

A declaration in B. R. of a plea of debt 
that he render to him 20 J. without ſaving, 
which he owes to him, and unjuſtly detains, 
is bad. 5 Com. Dig. 217. 


9. Declaration upon a Bond, &c. 


If the plaintiff declares upon a bond, or 
other ſpecialty, he muſt ſhew the certaint 
of the bond, Sc. And, therefore, if he 
ſays, Ve granted, Ge. by a writing, without 
ſaying, by his vriting obligatory, it is bad. 
Semb. Cro. Car. 209. Or by a writing /igned 
with bis band. Semb. 3 Lev. 234. 

But, by bis writing obligatory 1s ſufficient 
without ſaying, ſealed with his ſeal, for writ- 
ing obligatory, implies it. And if he omits, 
by bis writing obligatory, after plea upon 
ger, that be paid, &c. it ſhall be aided. So, 
after plea of privilege, and a demurrer there- 
to. 5 Com. Dig. 218. 

So, by his writing obligatory is ſufficient, 
without mention of the date, or ſeal, or de- 
livery, 5 Com. Dig. 218. cites R. Mod. 
Ca. 306. Sed. qu. 

So, by his writing obligatory the date 
whereof is the ſame day and yeer, though it 
has another or void date, for the date whereof 
ſhall be conſtrued of the delivery, otherwiſe 
if it was bearing ſuch a date; for then the 
true date ſhall be ſet out. R. Salk, 463. 


If 
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If the bond upon oyer appears to be, J. {, 
and bound in 16 l. and is to be paid i B. 
executors, it is good without ſaying to whom 
bound. R. 3 Lev. 21. | 

If the whole ſubſtance of the bond, &. 
be in the declaration, it is not neceſſary tg 
mention words, underwritten, or indorſed. 
R. 2 Brownl. 98. | 

The plaintiff may declare upon ſever; 

bonds in the ſame declaration. Vide Afi, 
Div. VI. | 

So, he may declare upon a bill for the 
payment of money on a day with a amm 
fane, for non-payment, and afterwards 
declare for the nomine pane. R. Cro, El, 
771. Sed. gu. If equity would not give ſome 
relief ? So he may declare upon a penal bill 
though it be not forinally expreſſed. R. 2 
Vent. 106. 
If the declaration is inſufficient, or upon 
oyer, appears not ſufficient, the defendant 
may demur. 5 Com. Dig. 218. 


Io. Upon a Statute, Recoznizance, &c, When 
it lies, Vide Debt. Div. I. No. z. 


If the plaintiff declares upon a ſtatute, re- 
cognizance, Cc. he muſt ſhew the certainty 
of the ſtatute ; or recognizance. Afb. Ent. 

223. Raft. 189. a. 

And therefore, if he declares, that A. be- 
fore the Ch. F. became bound, &©c. and if 
default was made, then by the ſam® writing 

he granted that the penalty in the ſtatute 
ſtapſe ſhould run, &c, without ſaying, & # 
| / Writing 


* 


writing obligatory, or according to the form of 
the flatu'e, it 18 bad. R. per 3 F. Cro. Car. 
63. So, if the declaration does not ſhew 
the ſtatute to have ſuch ſeals as the act di- 
reas, it will be bad. Mo. 811. 

But, if the jury find that A. acknowledged 
bimſe f to owe, Se. without ſaying by hrs 
writing obligatory, or according to the form of 
the Rlatute, it 1s ſufficient. R. 4 Co. 65. b. 
do, if the ſtatute be recited, as inducement 
to the action, it is ſufficient, though it is not 
faid, that it was under ſeal, R. Mo 811. 

For ſtatutes ſtaple, vide 27 Ed. 3. ft. 2. c. 
9. and 15 R. 2. c. 9. Recognizances mult 


be regiſtred, vide 5 Ain. c. 18. §4. Recog- 


nizances for debts may be taken before the 
chief juſtices, Sc. 23 H. 8. c. 6. 8 Geo. 
1. c. 25. 

In an action upon a recognizance againſt 
bail, the plaintiff muſt ſhew at whoſe ſuit 
the defendant became bail, and for what ſun 
the ſuit was brought. 1 Wl}. 284. 


11. Upon a Contracł. 


If the plaintiff declares upon x contract, 
he ought to (hew the certain contract, where 
the contract is expreſs; As, upon a mutud- 
, or account, Upon a ſale or other agrees 
ment cxecatory, For a falary upon a retain- 
K. For. fees. Upon a lubmition to an 
award, without ſpecialty, : 
| 20, if the contract is only imv icd by the 
law, the plaintiff, by his declaration cught 
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to ſhew the foundation of the contract. 1, 
in debt for an eſcape, the plaintiff ſhall ſhen 
the judgment, execution, and commitment 
thereon. 5 Com. Dig. 218, 219, Vide Adin 
upon the caſe for negligence. Div. J. NM. 2. 

For a penalty of a by-law, he muſt ſhey 
a power to make, the by-law made, and 
breach. 

For a fine of a copy-hold, a cuſtom fo 
the fine, and admiſſion to the copyholg, 
For a fine, or amerciament, in a court-leet, 
the plaintiff muſt ſhew a power to hold the 
leet, the offence, and the fine or amerciament 
for it. 5 Com. Dig. 219. 


12. Upon a Judgment. 


If the plaintiff declares upon a judgment, 
he muſt ſhew the certainty of the judgment, 
As, if the declaration be in C. B. upon a 
judgment in B. R. he muſt ſhew the term 
and parties, and what was recovered. 0, 
if it be upon a judgment in the {ame court. 
So, if it be upon a judgment in an iaferiot 
court. 5 Com. Dig. 219. | 

So the plaintiff muſt aver that the judg- 
ment ſtands in full force. Semb. Lut. 600. 
I am inclined to think the declaration would 
not be good, without this averment, and it 
is uſual to add that the plaintiff hath not had 
any execution of the judgment, and that the 
money recovered remains unpaid. 24% 

But in debt upon a judgment, the plaintif 


need not ſhew all the proceedings at WE 
emb, 


* J 
demb. Cro. El. 817. And this is certainly 


W. 

; Tho' it be upon a judgment in an inferior 
court. It is not neceſſary to ſhew (except in 
the caſe of an executor or adminiſtrator, ) 
more than the judgment. Nor in a declara- 
tion againſt an executor or adminiſtrator upon 
2 judgment, more than the declaration, and 
the judgment upon it. 5 Com. Dig. 219. 

Sed. qu. If even the decl.iration need be ſet 
forth? I conceive the nature of the action, 
and the ſum recovered, Sc. are ſufficient. 

It is not neceſſary to ſay, prout patet per 
Recordum, Per Holt, Salk. 565. 

So, if the plaintiff does not ſhew, in ac- 
tion upon a judgment in C. B. who were the 
judges of the court, it will be aided after ver- 
dict. R. Carth. 86. 

On a judgment of non-ſuit in an inferior 
court, it is not neceſſary to ſet forth that the 
plaint in the court below was levied for a 
cauſe of action ariſing within its juriſdiction; 
nor is it neceſſary to ſet out the plaint and 
ſubſequent proceedings; it is enough if the 
nonſuit is laid to be given and recorded at a 


court held within its juriſdiction. 1 Wilſ. 
316. 
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13. Pla. 


Nul tel Record, nil debet, &c. vide poſt. 
No. 30, GCs 


tiff 
ge. To debt upon judgment in any court of 
nb. cord, if there was no ſuch recovery, or the 


You, I. A a record 
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record is miſtaken, the defendant may plead, 
nul tiel record. 3 Mod. 41. Though the 
judgment was in the ſame, or an inferior 
court. Bro. V. M. 244. Clift. 148. 

For this reaſon the plaintiff onght to de. 
clare as generally, as the rules of good plead- 
ing will allow. 

In every caſe where the record is denied, 
the defendant ſhall ſay, nul ziel record. And 
nul tiel record; without more, is a complete 
iſſue if the record as in the ſame court. J. 
Co. 40. 

But where the record itſelf is ſhewn to the 
court in pleading, the defendant cannot fay, 
nul tiel record; for, by the profert in curu, 
it appears to the court, that there is ſuch 
a record; As, if letters patent are pleaded, 
the defendant may ſay, non conceſſit, but not 
nul tiel record. Co. Lit. 260. a. Hard. 155. 

If the defendant pleads, nul tel record, he 
ſhall conclude to the action. Cliſt. 148. 

And to this plea, the plaintiff ought to 
reply, that there is ſuch a record. Lut. 945 

And the replication ſhall conclude pri 
patet per recordum. Lut. 945. 

If the record is in the ſame court, the :- 
' plication ſhall pray, quod videat per ar, 
and a day ſhall be given for the inſpection. 
Or the plaintiff may demand oyer, If it be 
in another court, day is given to produce Il 
5 Com. Dig. 220. 

If it be ia a county palatine, there ſal 
be a writ to the chamber/ain to certify, off 
Chft. 148, 


80, 
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So, if it be in an inferior court, there 
ſhall be a writ to the proper officer to certify, 
Sc. Bro. V. M. 244. 

If the officer refuſe to certify, there ſhall 
be a rule to do it h pain, and if he does 
not, an attachment ſhall iſſue. Pal 562. 

At the day given for the record, there ſhall 
be judgment for or againſt the defendant, 
if he ſhews or fails of the record. But an 
immaterial variance is no failure, 

To debt upon a judgment in a court not 
of record, the defendant may wage his law, 


6 or plead il debet. 5 Com. Dig. 220. 

q By the at. 4 and 5 An. c. 16. To debt 
a, vpon any judgment, the defendant may plead 

h payment in bar of the action. 

d, If there is judgment for 388/, 1d. and 


debt is brought on it for 3884. omitting the 
penny, 1t is variance, and cannot be cured 
by a remittit of the penny, for that muſt 
be before judgment. Stra. 1171. There- 


to fore it is better in entering up judgment, 
1% not to take pence. 
ul On zul tiel record pleaded, B. R. will not 


make an order for the proper officer of C. B. 
to attend with the record, there muſt be a 
certiorari. 2 Burr. 1034. 


14. Upon a Demiſe, 


If the plaintiff declares upon a demiſe, he 
mult ſhew the certainty of the lands demiſed. 
and therefore, if he alledges a demiſe made 
Aa2 to 
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to B. and does not ſhew where the land ließ, 
it is bad. | 

If the plaintiff be an aſſignee, he muſt 
ſhew a good affignment: As, an aſſignment 
by deed. And per ſcriptum, without ſaying, 
figillat', or fact, is not ſufficient. 

But default of attornment ſhall be aided 
after verdict, So, if he ſays, that he is yet 
ſeiſed of the reverſion, where the term is de. 
termined. "Ep 

So it is ſufficient, to alledge the lands de. 
miſed, as general and certain as they are in 
the leaſe. Though no vill appears, where 
the land lies, but only the county. 

So it is ſufficient to ſay, that the plaintiff 
demiſed, without ſhewing what eſtate he 
had. 5 Com. Dig. 220. 

So the plaintiff muit ſhew that the defend- 
ant entered and was poſſeſſed by virtue cf 
the demiſe. Semb. Cro. El. 262. Vide n- 
fra. 

But was he to declare in covenant, I con- 
ceive ſuch an allegation would be unnecel- 
ſary. 

This is neceſſary, where the debt is for 
rent upon a leaſe at will; for the defendant 
is charged in reſpect of his occupation. K. 
1 Salk. 209. | 

If he ſhews that he was poſſeſſed rom the 
feaſt of St. M. unto the feaſt of Str. M. when 
he demands rent for one year, it is bad; for 
it wants one day of a year. Per Tel. 74. 

By virtue of which demiſe be entered is ſuf- 
ficient, without ſhewing the time of the 
entry, R. Lat. 196. And if the leaſe com. 

3 mence 
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menced at a future day, it ſhall be intended, 
that he entered after the day. R. 2 Cro. 
549. 

Upon a leaſe for years, no entry or occu- 
pation need be alledged. 1 Salk. 209, 

The plaintiff muſt ſhew expreſsly what 
rent is reſerved ; for according to the rate 
of 20/1, is not ſufficient. R. 1 Salk, 262. 
So the plaintiff muſt ſhew when the rent was 
in arrear. Semb. 2 Cro. 668. 

But it is ſufficient, if the plaintiff ſays, 
the rent was 1n arrear at ſuch a day, with- 
out ſaying, that it then became due; for it 
ſhall be intended upon a general demurrer. 


R. 1 Salk. 139. If it be reſerved at two 


feaſts, it is not fafhcient to ſay, that it was 
in arrear for a year, without ſhewing at what 
feaſt the year expired. Yet, if the declara- 
tion ſhews, that he had poſſeſſion only for 
one year, it will be aided. If it be reſerved 
at two feaſts, or ten days after, it is not 
ſufficient to ſay, it was in arrear for ten 
days, but he muſt fay, after ten days, 5 
Com. Dig. 221. 

If the grantee of a reverſion be plaintiff, 
he need not alledge notice, or attornment, 
in the declaration ; for if defendant has paid, 
it will be a good plea, if not, the action is a 
demand, R. 2 Cro 193. 

The rent muſt be computed according to 
the day mentioned in the reddendum, not ac- 
cording to the babendum : As, if a demile be 
to commence from the 24th of December, 
rendering rent at Michaelmas, St. Thomas, 
Ec, the declaration muſt ſay, that the rent 
Aa 3 Was 
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was due 2½ of December, viz. St. Thom, 
not the 247 of December, R. 1 Salk. 1:1, 

Yet reddendum quarterly, ſhall be com. 
puted according to the babendum, Ibid, 

But if debt be for a ſum more or leſs than 
the rent in demand, it is bad, except where 
it ſhews the reſidue diſcharged. As, if debt 
be for 100/. and the plaintiff declares upon 
a leaſe, rendering 74“. and demands for 2 
year and an half, it is bad, if he does not 
ſhew that the 117. above the 100/7. is ſatis. 

fied. Semb. 2 Lev. 4. 
et in debt for ſo much rent, upon i] 
debet, if it appears, that the rent ought to be 
apportioned for part, the plaintiff ſhall re- 
cover for the reſidue, 

So in debt for a quarters rent due at the 
end of the term, it is ſufficient, without ſhew- 
ing the reſidue ſatisfied. So, if by his own 
ihewing the plaintiff demands more than is 
due, after a verdict upon il debet he may te- 
mit the ſurplus. 5 Com. Dig. 221. 


15. Judgment by Confeſſion, &c. 


To a declaration in debt, the defendant 
may demur. Or demand oyer. of the deed, 
on which he may demur, if upon oyer, no 
cauſe of action appears. 5 Com. Dig. 221. 

But if there is cauſe of action, and that 
well expreſſed in the declaration, to avoid 
more trouble, and ſave expence, the defend- 
ant may give judgment by confeſſion. Or by 
nil aicit, Or by non ſum informatus. 1 

| U 
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But (in C. B.), the prothonotary ſhall 
not ſign judgment by confeſſion, il dicit, 
or non ſum informatus, if it be not brought 
to him, after Eaſter, before the firſt day of 
Trinity term, or within 20 days after the end 
of every other term, except where the warrant 
of attorney is dated after the term, and then 
before the eſſoign-day of the next term. 
per Rule Trin. 29 Car. 2. Mills, 75. 


16. Pleas in Debt. 
Upon a Pond—what are good or not. 


The defendant may plead in abatement 
As, that he is an officer of another court, as 
an attorney of C. B. to a ſuit in B. R. Vide 
Aion by and againſt an attorney. Allo V. 1. 
Com. Dig. 3. | 

Outlawry of the plaintiff, Attainder of 
the plaintiff, That he is an alien enemy. 
That ſhe is a feme-covert. That the plaintiff 
is excommunicated. 1 Com Dig. 3. 10. 

If an obligation be given to A. and B. and 
one only ſues, without ſhewing, that the 
other is dead, the defendant may plead in 
abatement, that the other is alive. Semb. 
Sid. 238. 420, 1 Vent. 34. Or the de- 
fendant may upon oyer, demur, Hid. 

Defendant may plead the death of the 
plaintiff, or miſnomer in plaintiff, or of 
himſelf, 

do a defendant may plead in abatement, 
that he is covert-baron. So variance be- 
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tween the writ, and record, or ſpecialty, BY 
Sc. and in general, all pleas in abatement cour! 
pleadable in prr ſonal actions. Vide, 1 Con, e 
Dig. vit. abatement. 80 
In tar to debt upon bond, the defendant relea 
ſhall plead in avoidance or diſcharge of the 1 Sg 
action. Inch 
the 
repli 
17. Nil Debet. B 
excu 
The defendant may plead the general iſſye, tage 
nil gebet, to debt upon contraa, but not N 
upon bond. And this plea is good in all nde! 
caſes, where nothing is due at the time of debt 
the action. 5 Com. Dig. 222. with 
So nil debet is a plea in debt for an eſcape; gran 
for the commitment is only inducement, N 
_ Salk. 565. if fc 
In debt againſt an executor, or admini- have 
ſtrator, or upon a devaſtavit after judgment the 
againſt him, thcugh mixt with, record. 1 5 
Sand. 219. R. Cas tb. 2. NV 
In debt upon a ſpecialty to pay ſo much 363. 
as A. owes; for it is no ſum certain, but It 
muſt be aſcertained by averment. R. Skin. dete 
17. reco 
In debt for the arrears of rent-charge'devil- by 
ed for life, for the will is no ſpecialty. V 
Hard. 332. In debt upon a tally. 14 the 
Though the debt is barred by the ſtatute of 10 
limitations, for he need not plead nil delet ther 
infra ſex annos, but nil debet generally, pel Ipec 
Holt Ch. T. Vide L. Ray, 153. Sed 1 05 
ut e 
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But as defendant may now, by leave of the 
court, plead fev-ral pleas, it may be adviſe- 
able to plead both pleas. 

So he may plead i d-bet generally, if a 
releaſe be given, for then he owes nothing. 
1 Salk, 294. And this plea onght to con- 
clude to the country. R. 1 and. 283. And 
the plaintiff ought to join iſſue without 
replication. Co. Lit. 126. a. 

But where the defendant has matter for his 
excuſe or diſcharge, he cannot take advan- 
tage of it, under the plea of uil debet. 

Nil debet is not a plex to a penalty in an 
indenture to perform covenants. Nor to a 
debt by bond, fingle bill, or other ſpecialty, 
without acquittance, Nor to an annuity 
granted by deed. 5 Com. Dig. 222. 

Nor payment without an acquittance, and, 
ik found for the defendant, he ſhall not 
have judgment, 2 Cro. 377. It found for 
the plaintiff it ſhall be aided by the at. 32 
H. 8. c. 30. 

N' debet is no plea to a bail- bond. Fort. 

303. 367. 
If il deb-t is pleaded in a qui tam action, 
defendant cannot give in evidence, a record of 
recovery againſt him for the ſame forteiture 
by another perſen, S'ra. 701 

Where matter of fact is the foundation of 
the ation, and a ſpeciality only inducement 
to it, as in debt for rent on an indenture, 
there nil debet is a good plea ; but where the 
Ipecialty is the foundation, and the fact is 
but inducement, as in debt for non perform- 


ance of a covenant to accept and pay for 
ſtock, 
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flock, there nil debet is no plea, TL. N. 
1500. Stra. 778. . 

Nil debet on bond may be good after ye. 
dict, though bad on general demurrer, : 
Filſc 10. 

A ſet off may be pleaded to debt on bond 
conditioned for the payment of an alnuity 
or growing ſum. 2 Burr. 820. 
| The whole penalty of a bond cannot be 

ſet off. And gu. whether under a penalty 
of a bond for permormance of articles, which 
ſounds only in damages, the ſum really due 
for damage ſuſtained can be ſet off. 2 Burr 
4 

I conceive neither penalty, nor ſum real 
due, can be ſet off, until aſcertained by z 
zadgment, whereby it becomes a liquidated, 
and certain debt. 


18. Non eft Factum. 


To debt upon bond, Cc. the defendant 
may plead non eff facdlum. And this plea is 
good in all caſes where the bond or ſpecialty 
was not executed. Or, if it was executed, 
but was void 46 initio : As, for default cf 
capacity; if the obligor was a monk, ene. 
covert, &c. the defendant may plead a ſpeci 
non eſt factum. And it ought to concluce to 
the country. R. 1 Salk. 274. Sed. qu. d: 
hoc ? for 1 conceive this cannot be a general 
rule. The caſe in Sa/keld, is of an eſcrow. 
In the caſe of Collins, v. Blantern. 2 Wil. 


341. I drew the pleas, and concluded the 
| 510 


15 br 
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6ſt ſpecial plea (which ſtated a matter that 
voided the bond), with an allegation, that 
the bond was void in law, and fi iſhed with 
1 verification, and the plea, after two argue 
ments was adjudged good in toto. Vide, as 
to the concluſion, 2 Wrlſ. 345. 352. 

If the plaintiff pleads over to the ſpecial 
matter it will be well. 1 Sa. 274. 

A ſpecial non eft factum puts the proof 
upon the defendant, which, upon mon eft 
{afum generally, will be upon the plaintiff, 


Mod. Ca. 218. 


The beſt way is to plead double, viz. non 
ft factum generally, and ſpecially, The 
plaintiff muſt then begin with his proof, 
and his wi:neſs may, perhaps, on croſs exa- 
mina ion, prove defendant's caſe, and the 
plaintiff's counſel will not be at liberty to 
reply, 

The defendant may plead a ſpecial non eff 
ſactum, if the bond, Sc. was executed, but 
became ablolutely void before the time of 
the action: As, if it be eraſed, altered, or 
cancelled. 

So, it two are bound, and the ſeal of one 
is broken off, for this avoids the whole deed ; 
tough they are bound jointly and ſeverally. 
J Cm. Dig. 222. Sed qu? 

But it ſhall conclude ai non, &c. Dalt. 
33- not his deed. 'Dalt. 105. I think the 
latter beſt, but conceive he may conclude, 
by ſaying, and fo not his deed, and pray judg- 
ment, / adio, Cc. 

Defendant may plead a ſpecial non eft fac- 
ln, it the bond, Cc. was executed to the 

uſe 
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uſe of one, who refuſed it, or if her huſband 
refuſed it. Or was delivered as an eſcro 
to be his deed upon conditions, which ar 
not performed. 5 Com. Dig. 223. And 
ſhall conclude, actio non, &c. Dalt, 33. 1, 
167. 6. 8 
| Bur it is no plea where the deed is only 
voidable : As, for infancy, dures, or per ni. 
nas. R. © Co. 119. 4. $0 if it is void y 
act of parliament: As, by the ſtatute of 
uſury, &c. R. Ibid. 
Or becomes void after action brought by 
accident: As, if the ſeal is deſtroyed by u, 


or other accident, after plea, So it is no 0 
plea where the deed is inrolled upon record, artic 
Nor to a recogniſance or ſtatute. denc 

So a ſtranger to the deed cannot plead x 110. 
ſpecial non eſt factum; but ſhall ſay, nothing If 
paſſed by the deed. 5 Com. Dig. 223. mak 

If the plea ſays, 7hat the deed aforeſaid vu ſpec 
altered, and ſo non eff factum, it will be tt- give 
pugnant and bad. R. Cro. El. 800. ſupf 

conceive in ſuch caſe, the plea ſhould be jury 
a general non eff factum. 80 

So, it is no plea, where it is a joint bond, pole 
and the plaintiff declares upon a bond, . ber 
one alone. R. 5 Co. 119, a. Whelpdalrs ple 
Caſe. Sav. 92. pl. 171. | 

In this caſe the defendant ſhould plead in 
abatement, another joint co-obligor, wiv 
ought to have been joined, not named. 

So where the bond was delivered to the 1 
party himſelf, upon a condition not perform- ple; 
ed. R. 9 Co. 137. 4. Or, if the deliver) ace 


ts 


E $5 -] 


to a ſtranger be not as an eſcrow. Dy. 167. b. 


| Co. Ent. 145 6. 


If an indenture be executed by one party 
only, and the other party does not execute. 
R. Cro. El. 212. 

If the delivery, after conditions performed, 
is to be ut ſcriptum ſuum, not ut factum. Per 
2 J. Morton, cont. Ray. 197. 

If the iſſue upon on eſt factum, is found 
for the defendants, the deed may be kept in 
court. 1 Salk, 215. But ſhall not be can- 
celled, nor kept upon a collateral iſſue. 
Ibid. 

On non eſt factum pleaded to debt upon 
articles, defendant may give lunacy in evi- 
dence, and plaintiff will be non- ſuĩited. Stra. 
1104. 

If a bond is void ab initio, the facts, which 
make it ſo, may by law be averred and 
ſpecially pleaded, e. g. that the bond was 
given to indemnify againſt a note given to 
ſuppreſs evidence on an indictment for per- 
jury. 3 Wilſ. 341. 347. 

Such plea thould conclude, that the ſup- 
poled bond 24 void in law, et hoc, Sc. and 
therefore prays judgment, and this may be 
pleaded with non eſt factum. Ibid. 


19. Per Dareſs. 


To debt upon bond, the defendant may 
plead per dureſs. So to debt for arrears of an 
account, And it will be dureſs, if a man is 
torced to give a bond, &c. by a wrongful im- 

prilonment, 


7. 2 SS; 


: 
. 
, 
, 
1 
* 
y 
4: 
7 
5 
* 
: 
** 
{ 
. 
1 
„ 
| 
: 
4 
* 
: 8 
4 
U 
1 
* 
1 
1 
l 
7 
7 
* 
"2 18 
. 
| 
o 
* 
” 
: 
45 e 
= 
5 
4 \ 
U 
N 4 
( \ 
= 
5 
C 
n : 
" 8 
4 U 
o 
” 1 
4 
4 
j = 
. 
+4 iy 
. 
„ 
+8 
i 
; 
: 
[ 
- 
7 
Ly 
4 
* 
4 
F 
5 
4 
- 
: 
4 
* 
[ 
f 
8 
1 


wh Sp Ks - 
She iy Fo 
7 * 
7 * * — — 4 


[ 366 ] 


priſonment. As, when he was under 25 
arreſt without legal proceſs, or by the pu- 
ceſs, warrant, Cc. of him, who had 30 
juriſdiction. 5 Com. Dig. 223. 

So, if a man, arreſted by legal proceſs, hs 
forced. by tortious ulage in priſon. 2 Hf, 

82. 

2 But without plea of dureſe, the bond, &; 
ſhall not be avoided; for it is not void, but 
only voidable. Jid. 

To this the plaintiff may reply, that the 
defendant was ad /argum, and not per dure, 
Cl. AJ. 77. Bro. R. 200. 

But a man ſhall not plead dureſs to a deed, 
acknowledged by him, to be inrolled upon 
record. 1 Rol. 862./. 15, 

So, it is no plea for a ſurety for B. that 
the bond was obtained by the dureſs of B, 
R. 2 Cro. 187, 


20, Per Minas. 


So the defendant may plead per mar, 
Cl. Af. 72. And menace of life, member, 
mayhem, or impriſonment, is ſufficient to 
avoid a deed. 2 IA. 483. 

But menace of battery is not ſufficient to 
avoid a deed. {bid. Nor menace of burn- 
ing his houſe. Lid. Or taking or deſtroy- 


ing his goods; for he may recover damages 
for them. JT6bid. | 
To this the plaintiff may reply, that it was 
voluntary, and not per minas. Cl. A. 7% 
| 21. Coverture. 


k 


21. Coverture, 


% to debt by a /eme covert, as ſole, the 
delendant may plead in bar, that A. and ſhe 
are married. 5 Com. Dig. 224. 

Sed qu. if the plea ſhould not be in abate- 
ment? For the plaintiff is intitled to reco- 
ver, if he brings a proper action. 

But in debt by huſband and wife, the de- 
fendant cannot plead, ne ungues accouple, &c. 


for the trial would be altered. R. Salk. 437. 


22. Within age. 


To debt upon bond, the defendant may 
plead, that he was within age. So to debt 
upon ſimple contract, if it was not for neceſ- 
ſaries. And it ſhall not be intended for ne- 
ceflaries, if it be not alledged, and there- 
fore if the defendant pleads within age, and 
the plaintiff demurs, there ſhall be judgment 
for the defendant. 

To this plea, the plaintiff may reply, that 
the defendant was of full age, and not with- 
in. He may reply to part full-age, to the 
reſidue for neceſſaries ; though all the ſame 
day. 5 Com. Dig. 224. for the laſt point 
cites, R. 1 Salk. 223. 

To a plea of 1:fancy, to debt upon con- 
tract, for apparel, the plaintiff may ſay, that 
the defendant was indebted to him for neceſſary 
apparel, phyfick, victuals, Sc. Cro. Fl. 
583. 


4 | And 


„ 


And it is ſufficient to re- join, that! 
not for neceſſaries eee ah e ng * 
that the money, or any part thereof, ” dot 
for neceſſaries. R. Laut. 241. Carth, 11 

; To plea of infancy, to aſſump/it on a fr 9.2 
rier's bill, plaintiff muſt reply generally; 


neceſſaries for the infant __ 
his horſe. Stra. 1401». 3 i ant | 
23. The Statute of Uſury. ET 

The defendant may plead, that the bond ak 
was given upon an uſurious contract. And So, 
it may be pleaded without reciting the il 7: 
ſtatute. ; nd 
But the defendant by his plea muſt ſhey gran 
the uſurious agreement ſpecially, and how "It 
much more than legal intereſt was given, Was 
So, he muſt expreſsly aver, that the agree- Ing 
ment was for giving day of payment, &a is, t 
and that it was corruptly agreed. law 
To this the plaintiff may rep/y, that it was afor 
not corruptly agreed, and conclude to the B 
country. Baynbam, v. Matthews, 2 Ciro. lawe 
871. Rat. 689. pl. 156. It 
That they lawfully bargained, with a tra- Lil 
verſe of the corrupt agreement. That it was Nor 
for a lawful debt with a traverſe, &c. tin. 
That it was a miſtake of the ſcrivenet, decl 
with ſuch traverſe. 5 Com. Dig. 224. (0 B 
the laſt point cites, 2 Vent. 82. K. Cri. adm 
Car. gol. telt; 
So, it the defendant avers the manner of forf 


the Ef. 


(as 


er, 
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the agreement, the plaintiff may traverſe the 
averment. Semb. Hard. 418. 

If the defendant pleads, that it was corrupt- 
ly agreed, &c. plaintiff may reply, that the 
note was given for a juſt debt; ab/que hoc, 
that it was agreed modo et forma, as defend- 
ant pleads. B. R. H. 287. 


24. Outlawry, &c, 


The defendant may plead, that the plaintiff 
is outlawed. So, though the plaintiff was 
outlawed after the action brought. 

So, that the plarntiff was attaint of felony,&c. 

That the plaintiff's teſtator was, felo de ſe, 
and the defendant has paid to the king's 
orantee, 5 Com. Dig. 225. 

It is ſufficient to ſay, that the p aintif 
was in due manner outlawed, without ſhew- 
ing how. Dub. 2 Vent. 282. The form 
is, that he was outlawed, in due form of 
law, at the ſuit of ſuch an one in the plea 
aforeſaid, and ſtill remains outlawed, 

But to ſay, et ſciend eft, that A. was out + 
lawed, is not good. R. 1 Sid. 173. 

It is not neceſſary to produce it ſub pede 
illi, when the plea is in bar. LZut. 1514. 
Nor is it neceſſary to ſay, after the loſt con- 
timuance, that he was outlawed ſince the 
declaration, 5 Mod. 11. 

But in an action againſt an executor or 
aaminiſtrator, outlawry of the teſtator or in- 
te late is no bar; for he may have aſſets not 
forfeited. Semb. Cro. El. 575. R. Cro. 
El. 851. Hut, 53. 


Vor. I, B b 25. The 
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25. The Statute 23 H. 6. c. 9. that it oy 
to a Sheriff, &c. colore officii, 


To a bond given to a ſheriff colere ci, a 


for eaſe and favour, the defendant may ple 


the ſtatute. 23 H. 6. c. 10, Dy. 119.4, 
1 Sand. 157. 

So to a bond given to the marſhal of B.. 
warden of the fleet, Sc. 5 Com. Dig. 225 

But the ſtatute is no plea, except as again 
the ſheriff, his bailiffs, or miniſters, 3, 
gaolers, Fc. Cro. Car. zog. 

It is no plea againſt a ſerjeant of the mir. 
ches in Wales; for he is not an officer with 
in the ſtatute. Semb. Cro. Car. zog. 

Nor againſt the ſerjeant at mace of tit 
houſe of commons. 5 Com. Dig. 225. 

Nor to a bond to an officer of an inferid 
court, upon an arreſt out of his juriſdiQia, 
R. Crs. Car. Zo. 

And therefore if a bail-bond be in tht 
condition, not conformable to the ſtatute, it 
will be void: As, if it does not ſay in cet. 
tain before what juſtices, or in what court 
the defendant is to appear, Dy. 304.4 
in marg. | 

It is ſufficient, that the condition (hevs 
the time and place of the appearance, and i 
what ſuit. 2 Jon. 138. Mod. Ca. 1% 
Vide Ray. 229. 2 Lev. 35. 

If he takes only one bond for. thre 
defendants, who are ſued ſeverally, 7. e. 
ſeveral actions, the bond will be void. 
Mod. 122. 5 
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So, if the day of appearance be after the 
term, or impoſſible. Vide 3 Lev. 74. 
So if the bond be without any condition, 
10 Co. 100, a, Or taken of him who is not 
bailable. 10 Co. 100. 6. 
If the bond be to the ſheriff not by his 
name of office. 2 Jon. 138. Or to another 
by the name of ſheriff, and not to the ſheriff. 
10 Co. 100. 6. | | 
But, if the county be named, and it be to 
the ſheriff, without ſaying of the county afore- 
ſaid, it will be good. R. 2 Lev. 123. 
If the bond be to A. without ſaying, Hen 
ſoeriff, it is bad, though the declaration be, 
to anſwer A. late ſheriff. R. Cro. El. 800. 
If the bond be to appear; and allo to pay 
chamber- rent. R. Ray. 222. 1 Vent. 237. 
Or, alſo to indemnity the ſheriff, 10 Co. 
100. 6. R. Dal. 76. So, if the bond adds, 
appear, and there receive farther as they ſhall 
award. Dy. 364. 4. in marg. So, it the 
bond has no condition, or which is the ſame, 
an impoſſible one; for then the bond is ſingle. 
demb. 3 Lev. 74, 5 
So if it be to appear before his majeſty, with- 
out ſaying, before the lord the king. R. 2 
Lev. 177. To anſwer to a bill for 10c/. 
without ſaying, at whoſe ſuit. (bid. If it 
be to pay for a debt. 10 Co. 100. 6. 
So the ſtatute is no plea, it the bond was 
taken without legal proceſs ; for he ought 
to plead dureſs. 

But a bond, that the defendant appear per- 
lenally, is good, though the ſtatute ſays, 0 


B b 2 ſheriff 


Ws? 1 


Heriſf ſhall take obligation but by name of li 
office, on condition, that the priſoner ſhall aþ- 
pear at the day and place as the writ ſhall n. 
guire. 

So, that the defendant appear, Gc. aul 
then and there anſwer, Cc. for it is tanta. 
mount to ad reſpondendum as the writ ſpeaks, 

That he appear before our juſtices of ti 
bench, without ſaying, aft Weſtminſter, i 
ſufficient. Or before the king in chant) 
though it ſays, at Weſtminſter, inſtead of 
whereſoever, Sc. Or, before the juſtices if 
B. R. at Weſtminſter, without ſaying, afign! 
to Bold fleas before us, Tc. 5 Com. Dig. 22b. 

That he appear to anſwer 70 a plea of dil 
generally, where the writ is for 450/. l 

2 Cro. 286, Or ad reſpondendum, without 
ſaying, in what flea, if the writ is recited in 
the condition. R. 2 Lev. 123. 

A bond to ſave harmleſs from paſt eſcapes 
is not void, otherwiſe from future elcapes 
Mod. Ca. 225. | 

A bond to the party, and not to the ſhe- 
riff, to pay or give ſecurity for ſuch a ſun, 

or render himſelf to priſon, is not within 
the ſtatute. R. 2 Mod. 30 5. 

So a bond that he will be a true priſoner i 
not within the ſtatute, if he traverſes the 
eaſe and favour, Or, by a perſon, not 
his cuſtody, for payment of money levied 

upon a fer? facias into court at the returi. 
Or for the due execution of a fiers fad. 


R : unc 

Or for payment of money to the king up 75 

an extent. 5 Com. Dig. 226. Vide 100 | 
lon 


99. 6. 100, 4. $ 
2 


I 3 2 


go the bond is not void, though the bail 
he inſufficient. Nor, if given by a perſon 

not in his cuſtody, or who need not appear. 
| 5 Com. Dig. 226. 

Yet a bond taken by him, who is no mi- 
niſter within the fat. 23 H. . c. 10. ina 
caſe not bailable, is void by the common 
law. R. Hard. 464. Or, if the bond be 
for profit to himſelf. Salt. 438. Or to let 
to bail a man not bailable. 10 Co. 100. 6. 
Or for his fees before execution done. R. 
Hut. 52. 

To this plea the plaintiff may, in reply, 
ſay, that it was for ſecurity of his priſoner, 
and traverſe, that it was for eaſe and favour, 
and if iſſue be thereon, little evidence will 
be ſufficient. 5 Com. Dig. 226. 

By the „at. 4 An. c. 10. § 20. Bail bonds 
are alſignable to the plaintiff. And it may 
be aſſigned by the ſheriff after he is out of 

his office. Fort. 365. 
| A bail-bond is good, though made two 
days after the return of the writ ; for de- 
tendant has four days to put in bail. Bid. 
If the bail-bond is for more than the ſum 
in the writ, it is not void; it is only a miſ- 
demeanor in the officer. Fort. 366. 370. 

A bail- bond is good, though the indorſe- 
in ment on the writ is different from the ac 
jed etiam. Fort. 367. 

1 If the aſſignment be ſaid to be ſealed and 
dt, atteſted, it is well, though not laid to be 
con WW under hand and ſeal, | 

(% If the proceſs is in frover, and the condi- 
tion of the bail- bond to anſwer in a plea of 


80 B b 3 treſpaſs, 
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EN 


treſpaſs, yet it is good; the ad reſpondend 
is ſurpluſage. Fort. 368. 


If to a bail bond given to the priſon · keep. 
er of the marſhal's court, the ſtatute hx 
pleaded, and that A. ſued forth of the palacs, 
it is bad; it ſhould be, ſued forth of th 
court of the palace. Fort. 370. 

To take advantage of a bail-bond's not he. 
ing made to the officer by the name of hi; 
office, oyer of the bond muſt be prayed, 
Fort. 371. 

On a ſpecial original returnable, coran 
dom. rege, ubicunque tunc fuerit in Anglia, : 
bail-bond without the u6icungue, Gc. i; 
good ; for there are no ſet form of words for 
theſe bonds, and if in ſubſtance, they are to 
appear. according to the defign of the writ, 
it is ſufficient. Stra. 1155. 

A bail-bond on an attachment (except out 
of chancery for want of appearance or an- 
twer), is void. Barnes, 64. 


26. The Statute againſt Gaming. 
To a bond, the defendant may plead, that 


it was given for money won at play, contra- 
ry to the ſtatute. f. e. 9 Ann. c. 14. 


The defendant muſt ſhew at what game 
the money was loſt. - Stra. 493. 


27. The Statute 5 or 5 & 6 Ed. 6. c. 16. 
againſi the Sale of offices. 


To action on bond the defendant may 


plcad that it was given upon the ſale of an 
ottice 


4 


Ne 


12 


office within the Hat. 5 (or 5 & 6) Bd. 
c. 16. F. g. 45 


2. 12, ender. 


To debt upon bond the defendant may 
lezd a tender, and always ready. 

If iſſue be upon the tender, there muſt be 
an actual offer. 

If it reſpects the delivery of goods, and 
they are cumberſome, the bringing of them 
to a place where the party may well receive 
them, and the offer of them there, is ſuf- 
ficient, 5 Com. Dig. 227. 

If tender be upon a bond with a penalty, 
it muſt be in bar to the action. R. Cartb. 133. 

It cannot be pleaded after an imparlance, 


Jide 5 Com. Dig. 227. Cites various caſes, 


jro@ con. Adm. good to a bond, though in 
10 other caſe. 2 Mod. 62. 

[f the declaration has ſeveral counts, it muſt 
be pleaded to a count in certain. R. Lat. 239. 

Or defendant may plead to each count ſe- 
parately. 

[ eie defendant may plead as to 
every count, and every ſum, except ſo much 
parcel of thoſe ſums 197 afjumpfit, and as to 


V. 7 


hat, a tender. 

The cetendant muſt ſhew the day of the 
. 1 Sid. 10. And if it be at a day 
after the time limited by the condition, 
cb inde always ready, is bad. Jide 1 UL. Ray. 
54. 924%, 622. Or at a day after the tim 
ot requelt alledged in the declaration. . 
Lut, 227. 
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He muſt alledge always ready after the ten. 
der, for fi// ready is not ſufficient. 2 (Cy, 
627. 

There mult be a profert of the money in 
court. 5 Com. Dig. 227. 

But, where it app ars that the thing t. 
be delivered is ſo ponderous that it canner 
be brought into court, it is not neceſſzry, 
Ibid. 

When a forfeiture is to be ſaved, a tender 
is neceſſary. Ibid. Otherwiſe it is not ne. 
ceſſary. R. Ray. 419. cont. in rent, 1 
Vent. 322. 2 Lev. 209. 

The tender alledged muſt be legal, and 
therefore it is not ſufficient to ſay be v re 
dy to pay, without ſaying and offered. R, 
Salk. 584. 

A tender of corn, &c. muſt be with an 
uncore priſt, R. Dyer 25. a. 

It by bond, money is to be paid within 
two months after the death of the obligee, 
it he pleads that within two months there 
was not any executor or adminiſtrator, he 
mult ſay, uncore priſt. R. Ray. 416. 

It is ſufficient to alledge, that no one was 
ready to receive, in the words of the condi: 
tion. And therefore, if the condition wi 
_ to pay to B. if it is ſaid the uforejaid B. wit 
not ready to receive, it is ſufficient, without 
ſaying, nor any other. R. Tel. 38. 2 Cro. 14. 

So ſurpluſage does not prejudice ; 25, i 
he ſays, no one ready to requeſt and receite, 
though a demand was not requiſite. Ibid, 

It a bond be to pay a legacy, which was 
payable upon requeſt, it is ſufficient to %, 

alway? 


T1 


always ready, &c. for the bond does not al- 
ter the nature of the legacy. R. Leo. 17. 

But where damages are to be recovered, 
and not the debt, a tender may be pleaded 
without uncore priſt: As, in covenant to 
pay to A. or his order, a tender to B. who 
has an order, and refuſal, is a good plea, 
without ſaying ancore pri. R. So. 130. 

So in replevin, if the defendant avows for 
a rent-charge, the plaintiff may plead a ten- 
der, without a profert in cur' R. Sali. 584. 

Where a tender is pleaded, and the money 
brought into court, and the plaintiff accepts 
it, he cannot afterwards proceed for damages. 
5 Com, Dig. 228. 

So, now by the far. 4 and 5 Ann c. 16. 
At any time pending the action on a bond 
with a penalty, if the defendant brings into 
court all principal and intereſt due, and all 
coſts expended in law or equity, on ſuch 
bond, the court may diſcharge the defendant 
from the bond. 


But ſuch proffer cannot be made before 
bail to the action. Mod. Ca. 11. 


29. Solvit ad Diem, & poſt Diem. 


To debt upon bond the defendant may 
plead ſelvit ad diem; for beſote breach it is 
well without an acquittance. Salk. 508. 
So payment of part with an acquittance 
Puts darrein continuance ; for this goes in 
bar. R. Salk. 519. 

And now by the fat. 4 and 5 Ann c. 16. 
If he has paid before the action brought, tho 
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it was not ſtriftly at the day, he may ple 
ſuch payment, viz. Solvit poſt diem. 
If the condition be that he pay at D. he 
muſt plead that he paid at D. and the omil. 
fion is not ſupplied by, according to the ſorn 
of the condition aforeſaid upon a ſpecial de. 
murrer. R. 3 Lev. 245. 

Tf it be, that he pay within fix months, 
he ought to plead payment within the time. 
R. Cro. El. 823. 

If the condition be to deliver 50 J. or 10 
cows at the obligee's election, he muſt plead 
tender of one and the other. R. 1 Leo. 68, 

If the condition be that he pay upon aſ- 
ſurance of an eſtate, he muſt ſhew when the 
eſtate was conveyed ; for payment at ſuch a 
day is not ſufficient, for it does not appear 
that it was paid upon the aſſurance. R. 2 
Mod. 33. 

It will be a good plea that he paid before 
the action, vig. ſuch a day, which is before 
the day; for the words after the v2. ſhall 
be rejected. R. 2 Mod. Ca. 345. 

But it is no plea that he was going to pa 
at the day and he was impriſoned by covin of 
the obligee. R. Cro. El. 672. | 

In fuch a caſe, I conceive a court of equi- 
ty would grant an injunction upon payment 
of what was due; if the court wherein the 
ſuit was brought would not relieve on mo- 
tion. 

It is no plea that it was not demanded, 
tho' payable upon demand; for the ſuit 15 3 


demand. RK, 2 Cro. 242, 3, That he paid 
penacnte 
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pendente lite, without a ſpecialty for his diſ- 


charge. R. Cro. El. 157, 884. Or that 
the plaintiff agreed to give a longer day for 
payment. R. Cro. El. 697. 

Solvit ad diem ought to be concluded with 
an averment, and not to the country, R. 1 
Sid. 215. | 

If any intereſt has been paid after the day 
upon an old bond (where the only evidence 
of payment is the length of time) defendant 
mult plead wpon the fiat. 4 and 5 Ann c. 10. 
Stra. 652. 

If payment in full is pleaded, it is ſufh- 
cient if it is proved that plaintift accepted 
the ſum paid as in full. Stra. 691. 

In debt on bond from defendant's teſtator 


and A. jointly and ſeverally, if defendant. 


pleads that teſtator in his life-time, and A. 
paid off the bond, and plaintiff replies, 
they did not pay it modo & forma, Cc. And 
it appears that teſtator paid part in his life, 
and A. the reſt after his death, this does not 
maintain the plea, B. R. H. 133. 

dis now an invariable rule, that if there 
is no demand for money on a bond for 20 
years, the judges will direct a jury to find it 
atshed, from the preſumption ariſing from 
the length of time. 2 Atkyns 144. 

If the bond is conditioned to pay on or 
before payment before the day, /cil. ſuch 
a day is good, 2 Will. 173. 


lf money is payable- at or before ſuch a 


day, and is paid before, it ſhould be pleaded, 
pad at ſuch precedent day ; and plaintiff 
may 
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may reply, not paid that day, nor befyr, 
nor after. 2 Burr. 944. 


30. Releaſe. 


To debt upon a bond or ſpecialty, the de- 
ſendant may plead a releaſe by the plaintif 
after the bond, &c. given. If there are two 
obligees a releaſe by one. If the bond wx 
to a woman before coverture, a releaſe by the 
huſband. 

A. releaſe by one executor or adminiſtta. 
tor, where the debt was to the teſtator, Ec, 
or to them in right of the teſtator, &c, 

But if the releaſe produced has a material 
variance from the releaſe in the plea, it 1 
bad ; as, if it be of a different date. 

To a releate pleaded, the plaintiff, being a 
party to the deed, cannot plead xe releſſa pus, 
but muſt demur, or ſay non eft fafum. 
Otherwiſe, if he bea ſtranger to the releaſe, 

So, if there are two obligors, who bind 
themſclves jointly, a releaſe to one may be 
pleaded in bar by both. So, it they ate 
bound jointly and ſeverally; though the te- 
Jeaſe to one was before the other had execut- 
ed the deed. Sed vide infra. So, if they 
are ſeverally bound for the ſame ſum. 

So, if the bond be by A. for the faithful 
ſervice of B. a releaſe to B, before the con- 
dition broken is a good bar. 5 Com. D. 
229. 

"of in debt for damages recovered in 


real action by two demandants, a relcale dy 
one 
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one is no bar, for this ſavours of the realty. 
2 Rol. 411. J. 17. So in quare impedit by 
two, the releaſe of one is no bar to the other. 
Id I. 15. Nor in ejed ment. Id. I. 20, 45. 

Nor in etror to reverſe a fine. R. Sin. 
f a bond be delivered by two to a third 
hand to be delivered upon condition, a releaſe 
of the condition by one is no bar to the 
other; ſor this goes only in his diſcharge. 
. J. 2. 

If a bond be by two, a releaſe to one, af- 
ter his ſealing, and before the other has 
ſealed and delivered is no diſcharge to the 
other. R. Cro. El. 161. ide ante, & 2 
Rol. 412. J. 35. 

In replevin, if the defendant makes conu- 
ſance in right of B. and there is judgment 
for the plaintiff, in ſcire facias upon the 
judgment a releaſe by B. is no plea. R. 2 
Rol. 412. J. So, if a bond be that B. 
ſhall ſerve truly, a releaſe to B. being a 
tranger, after the forfeiture of the bond, is 
no plea. R. 3 Leon. 45. So, if the bond 
was to A. as truſtee for B. a releaſe by B. 
with an averment that it was in truſt for 
him, is no bar. 5 Com. Dig. 229. 

I conceive it would not now be ſo ad- 
judged, if the facts were ſtated. Some few 
years ago, in a ſimilar action in C. P. againſt 
Mr. Bro:ke an attorney, I drew a plea of ſett- 
of, for a demand on cui que truſt, which 
being approved and ſigned, by a very able 
gentleman of that court, was put in. There 
was a Cemurrer, and on argument, though 

judgment 


3 7 
5 _ * 


18 | 


Judgment was not given (the matter being 
put in a way of accommodation) the cout 
ſtrongly inclined, in favour of the plea, 

So a releaſe by A. after an aſſignment af 
commiſſioners of bankrupt againſt }, 
R. Pal. 50 5. Nor a releaſe by A, of al 
actions on his own account. R. 1. Ve, 
| 7s a man receives part of a debt due upon 
| ſpecialty, and releaſes it, this releaſe doc 
not diſcharge the reſidue. 

It is no plea that he gave another bond in 
ſatisfaction. Or that the plaintiff accepte 
a ſtatute ſlaple after the day of payment in (+ 
tisfaftion. Sed . Or that the defendant agree 
by indenture to fell land in ſatisfaction of the 
debt. Or enfeoffed the plaintiff in fatistac- 
tion of the debt. Though the other bond, 
Sc. is after or before the day of payment by 
the prior bond. 5 Com. Dig. 229, 30. 

Yet if the plaintiff does not demur, but 
Joins iſſue, that there is no other bond, and 
there is a verdict for the defendant, the plain- 
tiff ſhall not have judgment. R. 1 Brown, 
74. Hob. 69. 

A releaſe by plaintiff's teſtator's will ſeal- 
ed, cannot be pleaded to debt on bond. 
39. 


31. Comperuit ad Diem. 


To debt upon a bail- bond, the defendant 
may plead, comperuit ad diem. Bro. R. 203. 
If on juſtifying bail, proceedings on bail- 
bond are ordered to be flopt, and wy 1 
an 
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ſtand for ſecurity ; and, after judgment in 
original aQion, plaintiff proceeds on the 
bond, the defendant cannot plead comperuit, 


Sc. Barnes, 85. 


22, Covenant, &c. That he would not ſue. 


If a man covenants, Cc. That he will 
not ſue for a year, it will be a good plea, if 
he ſues within the time. Dy. 140. 4. in 
narg. Sed 9. If by a ſeparate deed ? 


33. Condition performed. 


To debt upon bond the defendant, after 
oyer, may plead condition performed. And 
it is ſufficient to plead in the words of the 
condition. If the condition be is the diſ- 
junctive, it is ſufficient to plead performance 
of the one part or the other. And if the 
performance is to be upon a prior act by the 
plaintiff himſelf, he may plead that the 
plaintiff has not done ſuch firſt act. 5 Com. 
Dig. 230. 

If the laſt words of the condition are an 
inlargement of the firſt, he need not plead 
to them ; forit is ſufficient, if the plea goes 
to the material part of the condition. R, 
Mo. 477. ; 

In debt upon bond for performance of co- 
venants, if the defendant pleads condition 
ſerformed, and the plaintiff aſſigns breach 
tor .non-payment of tent according to the 
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form of the conditicn aforeſaid, it will be vel 


on a general demurrer or verdict, R. Hari 
319. 

In debt upon bond for performance of co. 
venants in an indenture, if the defengant 
ſhews the indenture and pleads, covenentt 
performed, he need not ſay, which are all th 
covenants, Cc. R. 13 H. 7. 19.6. R6 
Ed. 4. 1. ; 

If the condition be to perform a will 
whereby a legacy is given to the poor, 6 
churchwardens, it is ſufficient to ſay, that 
he paid it to them, without naming them. 
e. 17. 

But the defendant cannot plead conditin; 
performed, toa bond for pei for mance of th: 
covenants without oyer of the deed, which 
contains the covenants, Com. Dig. 210, 

And he muſt make a profert in cur” of the 
deed, otherwiſe it will be bad upon a ſpecil 
demurrer. R. 1 Sand. . 

The defendant cannot plead Vat the ein- 
dition of the obligation never was broken, but 
muſt ſhew how it was performed. R. 2 
Vent. 156. | 

If the condition is to ſave harmleſs from 
rent for a tenement againſt A. it is no plea, 
that no rent is due, but he ſhall fay, 20. 
damnified. R. Sav. go. If the condition is 
to indemnify, Sc. The defendant miy 
plead in the negative, non fuit damnificatus. 
Though the condition be to acquit, di- 
charge, aud keep indemnified. 5 Com. Ds. 


231. i 
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if the condition be to deliver a deed, &e, 
it is ſufficient to ſay that he has delivered it. 
R. Salk. 498. 3 

Regularly, performance of the condition 
ought to be pleaded in the words of the con- 
dition. Salk. 520. | | 

But excuſe of performance need not pur- 
ſue the words of the condition: as, if upon 
a recognizance in error, he plead judgment 
undetermined, it is ſufficient, without ſaying 
that the plaintiff did not diſcontinue, nor 
was nonſuited. R. Salk. 520. 

If the condition be to leave his wife 801. 
it is not ſufficient to ſay that he made his 
wife executrix, and gave her to the value of 
1007, without ſhewing, that ſhe had aſlers, 
after payment of debts, R. 3 Lev. 218, 

So, if the condition be to exhibit an in- 
ventory in the ſpiritual court before 1 M. 
it is not ſufficient to ſay, there was no court, 
without ſaying, that he was ready at the 
day, for he ought to ſhew every thing poſ- 
livle on his part. R. 1 Salk. 172. 

So, if the condition be to levy a fine, it is 
no plea, that no writ of covenant was ſued, 
without ſaying that he was ready at the day. 
15:4. Or to pay money to A. it is no plea 
that A. did not come, without laying that he 
was ready there. Tb:d,; 

If the condition be to repair, 1t 1s no plea 
that he repaired 'till ſuch a day, and then 
pulled down and rebuilt. R. Sav. 90, 7. 

It it be, that his wife may make a deviſe 
vt 100 /. to be paid within a year after her 
death; it is no plea to ſay that his wife deviſ- 

Vor. I. Cc ed 
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ed 100 J. if he does not ſay alſo that he paid 
it. R. Cro. Car. 597. 

To debt on bond for a receiver of rents u 
account, and behave himſelf as a fiewy! 
ought to do, if defendant pleads he receive 
but one penny, which he paid to obligee, i 
is bad; for he ſhould alſo have pleaded, thy 
he had behaved as a ſteward ought. B. . 


- 


H. 322. | 

If A. gives bond, conditioned to pay }, 
ſo much money as C. is awarded to pay him, 
and C. is awarded to give B. a promiſſor 
note, it is within the condition of the bond, 
Hr ab. 

It defendant, in action of debt by church. 
wardens, on a bond to indemnify the pariſh from 
a baſtard, pleads non damnificatus ; replication 
he did not provide, and pariſh paid 51. re- 
joinder, he did provide: and verdict for 
plaintiffs ; judgment ſhall not be arreſted 
becauſe it does not appear on the record that 
the child was born in the pariſh ; for the 
court will intend it was proved at the tril, 
2 Wilf. s. 

The only pleas to a bond to indemnity, 
are, non damnificat' or by plaintiff's own de- 
fault. 2 Will. :26. Sed. qu. Why not 1 
releaſe, Sc.? 

Wherever defendant pleads performance, 
plaintiff muſt aſſign an abſolute breach; but 
this is not neceſſary, if he pleads a collateral 
matter, as a releaſe. Jide 2 Burr. 944. 

The breach afligned by plaintiff in his 7e. 
plication muſt be ſufficient. Show. 213. And 
if the plaintiff does not aſſign a breach, 77 


11 


e ought, it is fatal on a general demurrer, 
Hob. 198, 233. So if he aſſigns a bad 
breach. And it ſhall not be aided after ver- 
dit. R. 2 Sand. 180. R. Tel. 153. 

In debt on bond for performance of cove- 
nants in an indenture the defendant ſhews 
the indenture, and pleads that there are no 
covenants therein, the plaintiff upon oyer of 
the indenture (containing covenants) may 
demur without aſſigning any breach; for by 
the oyer it appears that the plea was falſe. 


K 1, Sand. 317. 
34. Upon a Statute or Recognizance. 


Releaſe. 


To debt upon a ſtatute or recognizance, 
the defendant may plead a releaſe. Vide 
Ante. No. zo. | 

A releaſe by one conuſee. 2 Rol. 4 1. I. 5. 
But a releaſe of part due upon a ſtatute or 
recognizance does not diſcharge the reſidue. 


R. 2 Rol. 413. J. 5. Vide Ante, No. 30. 


35. Defeaſance. | 


The defendant may plead a defeaſance for 
payment of a leſs ſum, which he has paid. 
1 Bro, Ent. 174, ' Vide poſt. No. 37. 

A defeaſance that he ſhall not be ſued ' till 
ſuch a day, and if he be, that he may plead 
it in diſcharge, Hard. 1 13. But it was 
reſolved conf, where it was not an abſolute 
CTY diſcharge, 
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diſcharge, for it ſhall be but a covenant, 
Show. 46. Carth. 64. 
A letter of licence, by which it is agreed 
that, if he ſues within ſuch a time, the debt 
ſhall be forfeited, R. Carth. 64. 
So to debt for rent he may plead a cove. 
nant to deduct ſo much for charges, &. 
12. 
But a defeaſance, which is not in writing 
under ſeal, is not ſufficient. R. Mo. 573. 
To debt upon a ſtatute, or recognizance, i 
is no plea that he had judgment before in: 
ſearre facias upon the ſame recognizance, &. 


R. Cro. El. 608. Sed qu? 


36. Upon Judgment. 
Vide Ante, No. 13. Execution dine. 


To debt upon a judgment, the defendant 
may plead, that the plaintiff had ſued out ex- 
ecution by elegit, upon which an extent wi 
made. Dy. 299. b. And it will be good 
without ſhewing the return of the extent, 
Lid. 

Or that the plaintiff had execution by 
feri facias. Adm. Cro. Car. 328. R. ar. 
123. 

But it is no plea, that the plaintiff ſued 
out a ca. ſa, and took the defendant, and 
kept him in execution 'till he ſatisfied ths 
gedt. N. Au. 641, 3 : 

Comyns lays down the doctrine in this ge, 


neral manner, but the fact was, the plaintif 
replied 
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replied that the defendant was not taken in ex- 

ecution, and the defendant demurred, there- 

by admitting he was not taken in execution, 

then the only queſtion remaining was, as to 
the payment, whether a bar or not; and the 
court was of opinion, that the plea of pay- 
ment was not good, in avoidance of the 
judgment. 

If defendant, being in execution, is liberat- 
ed, upon giving plaintiff a bond for an an- 
nuity, and plaintiff inrolls a defeQive me- 
morial, upon his ſecurity being adjudged 
void, he ſhall not reſort to his original judg- 
ment. Jaques and Withy, H. 27 G. 3. B. R. 
It is not a good plea, that he ſued ſeveral 
elegits, upon one of which, part of the debt 
was levied. R. 1 Lev. 92. 

That error is depending upon the judg- 
ment in the exchequer. R. Sin. 388, 590. 

But in the laſt caie the court will ſtay 
proceedings, vpon terms. 


37. Defeaſance. 


So to debt upon judgment the defendant 
may plead a defealance. 2 Med. Intr. 231. 
Vid Ante, No. 35, ; 

do now by the /{af. 4. S 5 Ae. 16. If 
debt be brought upon any judgment, if the 
detendant has paid the money due on ſuch 
judgment, it may be pleaded in bar of ſuch 
action, 

da bond given for a ſum, which was in 
lwitaRtion of We judgme'r, is no phea ; 
for being only to give another action for the 


Cc 3 debt, 
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debt, it would not be a bar to the bond, 3 
fortiort not to the judgment. R. 2 Cro. 379. 
So to a ſcire fac ias upon a judgment he 
cannot plead a judgment in debt upon the 
ſame judgment. R. Cro. El. 817. 


38. Nul til Record. 


So to debt upon judgment the defendant 
may plead nul tiel Record. Vide ante, No. Iz. 

So, if there is a material variance between 
the judgment and the declaration : As, if it 
varies in day or continuance. Tut. 943. 
So, if it varies in the attorney's name. Dub, 
2 Mod. 246. 

But I do not know that it is neceſſary to ſet 
out the attorney's name, and the beſt way is to 
ſtate the judgment as generally as poſſible, 

In debt on recognizance of bail, if the 
record 1s conditional, and the declaration not, 
the plaintiff cannot have judgment. Barnet, 
60. 

Variance from Scurphey in judgment, to 
Curpbey, in recognizance, fatal. Barnes 475. 


39. When Error may be pleaded, when not, 


To debt upon a judgment the defendant 
ſhall not plead in abatement error depend- 
ing thereon, Semb. Lut. 602. 

If error be in the Exchequer, or Parlia- 
ment, upon a judgment in B. R. for only the 
tranſcript of the record is removed. 5 Com. 


. : 
Nor can he plead in bar, error in the oti- 


1 Rel. 604. J. 20. 
40. Matter 


ginal judgment. 
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40. Matter intitling to an Audita Querela 
cannot be pleaded. 


Matter which intitles the defendant to an 
audita querela cannot be pleaded ; for he 
ſhall be put to his writ of error, or audits 


querela, 1 Rol. 604. J. 25. 


41. Nor Arbitrament. 


Nor can the defendant plead an arbitra- 
| ment to debt upon a judgment. 1 Rol. 604. 
6.28. 


42. Demurrer. 


The defendant cannot demur to the decla- 
ration, if it ſhews error depending upon the 
judgment. R. 2 Vent. 261. 

Sed u. de hoc ? For aſſuredly if the decla- 
ration in debt upon the judgment be bad in 
ſubſtance or form, he may demur generally or 
ſpecially to ſuch declaration, as well as to 
any other ; for whether the judgment upon 
which it is founded is, or is not erroneous, 
no ways alter the caſe, as to the cauſe of de- 


murrer, contained in the geclaration upon 
that Judgment, 
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43. Upon Contract. 
Nil Debet. 


Io debt upon a contract, the defendant may 
plead, il debet, Vide ante, No. 17. 
So to debt upon a judgment in a county, 
hundred, &c. not of record. Show, 71. 
Jo debt upon grant of a rent-charge; far 


he has remedy alſo by diſtreſs. Hard. 333 


44. Nil Detinet. 


So, if the action be in the detinet only, be 
may plead nil detinet. Al. 76. And if be 
pleads nil debet, it ſhall be aided after verdid, 

Jod. | 
The defendant may plead one plea to part, 


and another plea to the reſidue of the debt, 


45. Wager of Law, 


To debt upon a ſimple contract the defend- 
ant may wage his law. 2 Inſt. 45. 80 in 
debt upon a by-law. 2 Lev. 106. Upon an 
arbitrament. Cb. Lit. 295. 2. R. Cro. El. 


600. Sed gu. de hoc ? notwithſtanding thoſe 
In the caſe of An- 
Latch, 17: 

1. 


reſpectable authorities? 


aerſon, v. Symonds, 2 Car. 1. 
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+ is held otherwiſe. But I muſt confeſs, 
there is not a ſingle reaſon aſſigned. 

In debt upon a ſimple contract, tho' aſſign- 
ed to commiſſioners of bankrupt. 2 Lev. 

6. | | 

25 debt for a penalty, or amerciament in 
a court baron, hundred, or other court not 
of record. 5 Com. Dig. 233. cites various 
authorities. 
In debt upon an account made, before one 
auditor only. Co. Lit. 295. a. In debt 
upon a contract for a ſale of land. R. Cro. 
El. 750. In debt upon contract where a 
bond was given for the money. Dale. 53. 
Vide poſt. Div. 40. 

But in debt upon a deed or ſpecialty, the 
defendant cannot wage his law. Co. Lit. 
295. 4. nor in debt upon a ſtatute, Bid. 
The defendant ſhall not wage his law in 
debt for ſcavage, or other duty, by the cuſ- 
tom of London, which is confirmed by par- 
liament. R. 2 Lev. 106. | 
In debt upon judgment in an inferior 
court. R. 2 Mod. 140. Viae ante. 

In debt upon account as bailiff. R. Crs. 
El. 579. 

Nor in debt for rent upon a leaſe for years. 
Co. Lit. 295. a. Nor in debt upon an ac- 
count before auditors for balance or ſurplu- 
ſage of the account. Bid. Or for a fine or 
amerciament in a leet or other court of record, 
Lid. Nor in debt for his diet, per Gawdy, 
Cro, El. 118. Sed gu? Nor in debt to the 
king, though due to the King's debtor. 
Lodo, 291. Vide poſt. 
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So a man, infamous, cannot wage his lay. 
As, if he be convict in attaint, or upon an 
indictment of conſpiracy, perjury, Sc. (; 
Lit. 295. 4. nor a man outlawed, id. Or 
within age. Joid. Vide poſt. 

Nor an executor or adminiſtrator ; for he 
ſhall not wage his law for anothers deht, 
id. Vide poſt.” 

Yet in debt againſt huſband and wife, due 
dum ſola, both may wage law. R. Cro. E. 
| IT 

If an alien be plaintiff, the defendant (hall 
not be allowed to wage his law. Co. Lt, 
295. 4. 

Or if the ſuit be by the king, or for his 
benefit: As, in quo minus, Sc. Ibid, Vid 
. | 

Or in action by a gaoler again{ a priſoner 
for his victuals. 14:4. and 9 Co. 87. 6. Ot 
by an attorney againſt any one for his fees, 
Co. Lit. 295. a. Or by a ſervant, retained 
according to the ſtatute, for his ſalary, 161d. 
Vide poſt. for the reaſons. 

So wager of law ſhall never be allowed, 
where the declaration ſuppoſes a contempt, 
treſpaſs, deceit, or wrong. Vid. As, in 
action upon the caſe, or treſpaſs. 2 Inf. 45. 
Co. Lit. 295: a. Vide poſt. 

So it ſhall not be allowed upon a quo minus. 
Godb. 291. Vide poſt. 

In debt upon a joint contract, if one pleads, 
nil debet, the other ſhall not wage his law. 
R. Cro. El. 646. 

If the defendant comes to wage his law, 
the court examines every point of the decls- 

ration. 
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ration. 3 Leo. 212. And if it appears, 
that the defendant is indebted, tho' it was a- 
greed to be allowed out of a debt due to him 
from the plaintiff, he cannot ſafely wage his 
law. Per 2 F. 3 Leo. 212. 

The defendant muſt have compurgators, 
which are uſually eleven, and ſwear de credu- 


plaintiff's conſent, the oath of the compur- 
gators may be omitted. I Vent. 4, And 
when the defendant has his hand upon the 
book, the plaintiff may be nonſuited. 2 
Vent. 171. | 

Though the law-wager is almoſt obſolete, 
yet, as the law ſtill remains in force, I 
thought it neceſſary to give it as a ſubordinate 


oblolete, ir is a title in our laws, now, little 
known, but as it forms a part, and I may ſay, 
a Curious part of the Hiſtory of our antient 


enter more particularly into the ſubject, 
ſhewing its meaning, and giving ſome ac- 
count of its hiſtory, following, in general, 
the ſteps of Mr. J. Blackſtone, who has given 
+l in a conciſe manner, a view of the ſub- 
ject. 

Wager of law, ⁊adiatio legis, is ſo called, 
decaule the defendant gives pledge, gage, or 
vadium, or puts in ſureties or v4ars, that at 
luch a day he will make his law, that is, 
take the benefit which the law has allowed 
him. Co. Lit. 295. 

Our anceſtors conſidered, that there were 
man) caſes where an innocent man, of good 


credit, 


tate. 2 Vent. 171. 2 Inſt. 45. With the 
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title. As the law and practice are growing 


law, I truſt it will not be diſagreeable if I 
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credit, might be overborne by a multitude 
of falſe witneſſes ; and therefore eſtabliſhes 
this ſpecies of trial, by the oath of the de. 
fendant himſelf: for if he will abſolutely 
ſwear himſelf not chargeable, and appears 
to be a perſon of reputation, he ſhall go free 
and for ever acquitted of the debt, or other 
cauſe of action. 

This method of trial is not only to be 
found in the codes of almoſt all the Northern 
nations, that broke in upon the Roman em- 
pire, and eſtabliſhed petty kingdoms upon 
its ruins, but its original may alſo be traced, 
as far back as the Moſarcal law. If a man 
deliver unto his'neighbour an afs, or an ox, 
or a ſheep, or any beaſt to keep, and it die, or 
be hurt, or driven away, no man ſeeing it; 
then ſhall an oath of the Lord be between 
them both, that he hath not put his hand 
unto his netghbour's goods ; and the owner 
of it ſhall accept thereof, and he ſhell not 
make it good. We ſhall likewiſe be able to 
diſcern a manifeſt reſemblance, between this 
ſpecies of trial, and the canonical purgation 
of the popiſh clergy, when acculſcd of any 
capital crime. The defendant, or perlon 
accuſed, was in boih caſes to make oath of 
his own innocence, and to produce a certain 
number of compurgators, who ſwore they 
believed his oath. Somewhat ſimilar allo 
to this, is the /acramentum decifionis, or the 
voluntary and deciſive oath of the civil law; 
where one of the parties to the ſuit, not be- 
ing able to prove his charge, offers to refer 
the deciſioh of the cauſe, to the oath of his 
2 adyerlary; 
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adverſary: which the adverſary was bound 
to accept, or tender the ſame propoſal back 
again; otherwiſe the whole was taken as 
confeſſed by him. But though a cuſtom 
ſomewhat ſimilar to this prevailed formerly 
in the city of London, yet in general, the Eu- 
gliſþ law does not thus, like the civil, reduce 
the defendant, in caſe he is in the wrong, to 
the dilemma of either confeſſion or perjury : 
but is indeed ſo tender of permitting the 
oath to be taken, even upon the defendant's 
own requeſt, that it allows it only in a very 
few caſes, and in theſe it has alſo deviſed 
other collateral remedies for the party injured, 
in which the defendant is excluded from his 
wager of law. 

The manner of waging and making law, is 
this: He that has waged, or given fecurity 
to make his law, brings with him into court, 
eleven of his neighbours: a cuſtom which 
we find particularly deſcribed ſo early as in 
the league between A//red and Guthrum the 
Dane; for by the old Saxon conſtitution, 
every man's credit in courts of law, depended 


upon the opinion which his neighbours had 


of his veracity The defendant then ſtanding 
at the end of the bar, is admoniſhed by the 
judges, of the nature and danger of a falſe 
oath, And if he ſtill perſiſts, he is to re- 
peat this or the like oath : © Hear this, ye 
Juſtices, that I do not owe unto Richard 
Jones the ſum of ten pounds, nor any penny 
thereof, in manner and form as the ſaid 
Richard hath declared againſt me; ſo help me 
God,” And thereupon his eleven neighbours, 

or 
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or compurgators ſhall avow upon their oath, 
that they believe in their conſciences, that he 
faith the truth; ſo that himſelf muſt be 
ſworn de fidelitate, and the eleven de credul. 
tate. It his held, indeed, by later authorities, 
that fewer than eleven compurgators will do: 
but Sir Edward Coke is poſitive, that ther 
muſt be this number; and his opinion not 
only ſeems founded upon better authority, 
but alſo upon better reaſon ; for, as wager af 
law is equivalent to a verdict, in the defend. 
ant's favour, it ought to be eſtabliſhed by 
the ſame or equal teſtimony, namely, by the 
oath of twelve men. And ſo indeed Glanyi 
expreſſes it, zurabit duodecima manu; and 
in 9 Hen. 3. when a defendant in an action 
of debt waged his law, it was adjudged by | 
the court, quod defendat fe duodecima manu, 
Thus too, in an author of the age of Edward 
the Firſt, we read, ** adjudicabitur reus al 
legem ſuam duodecima manu.” And the antient 
treatiſe, entitled Dyver/ite des Courts, ex- 
preſsly confirms Sir Edward Coke's opinion, 
It muſt be however obſerved, that ſo long 
as the cuſtom continued, of producing the 
ſecta, the ſuit, or witnefles to give proba- 
bility ta the plaintiff's demand; the defend- 
ant was not put to wage his law, unleſs the 
ſecta was firſt produced, and their teſtimony 
was found conſiſtent. To this purpoſe ſpeaks 
Magna Carta, c. 28. ** Nullus ballivus de 
cætero ponat aliguem ad legem manifeſftam, 
(that is, wager of battel), ** nec ad juramen- 
tum, (that is, wager of law), . /amplict lo- 
quela ſua, (that is, merely by his count or 
declaration), 
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declaration\, „ve teftitus fidelibus ad hoc 
inductis, which Fleta thus explains: St 
petens ſectam produxerit, et concordes invent- 
antur, tunc reus poterit vadiare legem ſuam 
contra petentem et contra ſectam ſuam prolatam, 
ſed A ſecta variabilis inveniatur, extunc non 
tenebitur legem vadiare contra ſedtam illam. 
It is true, indeed, that Feta expreſsly limits 
the number of compurgators to be only double 
to that of the ſecta produced ; ** ut i duos vel 
tres teftes produxerit ad probandum, oportet 
quod defenfio fiat per quatuor vel per ſex ita 
quod pro quolibet teſte duos producat juratores 
uſque ad duodecim: ſo that according to this 
doctrine the eleven compurgators were only 
to be produced, but not all of them ſworn, 
unleſs the ſecta conſiſted of fix. But though 
this might poſſibly be the rule till the pro- 
duction of the /eFa was generally diſuſed, 
lince that time the duodecima manus ſeems to 
have been generally required. 

In the old Swediſh or Gothic conſtitution, 
wager of law was not only permitted, as it 
ſtill is in criminal caſes, unleſs the fact be 
extremely clear againſt the priſoner, but was 
allo abſolutely required, in many civil caſes, 
which an author of their own, very juſtly 
charges, as being the ſource of frequent per- 
jury, This, he tells us, was owing to the 
popiſh eccleſiaſtics, who introduced this 
method of purgation from their canon law ; 
and, having ſown a plentifal crop of oaths 
in all judicial proceedings, reaped afterwards 
an ample harveſt of perjuries : for perjuries 
were puniſhed in part by pecuniary fines, 
payable 
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. payable to the -— of the church, But 


with us in England wager of law is never te. 
quired ; and is then only admitted, where 
an action is brought upon ſuch matters 3 
may be ſuppoſed to be privately tranſaQeg 
between the parties, and wherein the de. 
fendant may be preſumed to have made ſatiſ. 
ſaction, without being able to prove it, 
Therefore it is only in actions of debt upon 
fimple contract, or for amercement in actions 
of detinue, and of account, where the deht 
may have been paid, the goods reſtored, ot 
the account ballanced, without any evidence 
of either; it is only in theſe actions, I (ay, 
that the defendant is admitted to wage his 
law : fo that wager of law lieth not, when 
there is any ſpecialty, as a bond or deed, to 
charge the defendant; for that would be 
cancelled if fatisfied ; but when the debt 
groweth by word only. Nor doth it lie in 
an action of debt, for arrears of an account, 
ſettled by auditors in a former action. And 
by ſuch wager of law (when admitted), the 
plaintiff is perpetually barred ; for the law, 
in the fimplicity of the antient times, pre- 
ſamed, that no one would forſwear himſelf 
for any worldly thing. Wager of law how- 
ever lieth in a real action, where the tenant 
alledges he was not legally ſummorcd to ap- 
pear, as well as in mere perſonal contracts. 

A man outlawed, attainted for falſe vet- 
dict, or for conſpiracy or perjury, or other- 
wiſe become infamous, as by pronouncing 
the horrible word, in a trial of battel, ſhall 


not be permitted to wage his law: E * 
z 
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all an infant under the age of twenty-one, 
for he cannot be admitted to his oath ; and 
therefore, on the other hand, the courſe of 
juſtice (hall flow equally, and the defendant, 
where an infant is plaintiff, ſhall not wage 
his law. But a feme-covert, when joined 
with her huſband, may be admitted to wage 
her law : and an alien ſhall do it in his own 
language. 
It is moreover a rule, that where a man is 
compellable by law to do any thing, where- 
by he becomes creditor to another, the de- 
fendant in that caſe ſhall not be admitted to 
wage his law : for then it would be in the 
power of any bad man to run in debt firſt, 
againſt the inclinations of his creditors, and 
afterwards to ſwear it away, but where the 
plaintiff hath given voluntary credit to the 
defendant, there he may wage his law ; for, 
by giving him ſuch credit, the plaintiff has 
himſelf borne teſtimony, that he was one 
| whoſe character may be truſted. Upon this 
principle it is, that in an action of debt 
againſt a priſoner by a gaoler for his victuals, 
the defendant (hall not wage his law: for the 
gaoler cannot tefuſe the priſoner, and ought 
not to ſuffer him to periſh for want of ſuſ- 
tenance. But otherwiſe it is for the board or 
diet of a man at liberty, In an action of debt 
brought by an attorney for his fees, the de- 
iendant cannot wage his law, becauſe the 
plaintiff is compellable to be his attorney. 
Sed gu. de hoc?) And ſo if a ſervant be re- 
tained according to the ſtatutes of labourers. 
5 Elis. e. 4. which obliges all ſingle perſons 
Vor. I, D d of 
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of a certain age, and not having other yiſh!| 
means of livelihood, to go out to ſervice. ln 
an action of debt, for the wages of ſuch; 
ſervant, the maſter ſhall not wage his lay, 
| becauſe the plaintiff was compellable to ſerye; 
but it had been otherwiſe, had the hiring 
been by ſpecial contract, and not according 
to the ſtatute, 

In no caſe where a contempt, treſpaſs, d. 
ceit, or any injury with force is alledgtd 
againſt the defendant, is he permitted to 
wage his law, for it is impoſſible to preſume 
he has ſatisfied the plaintiff his demand, in 
ſuch caſes, where damages are uncertain 
and left to be aſſeſſed by a jury. Not uil 
the law truſt the defendant with an oath to 
diſcharge himſelf, where the private injury 
is coupled as it were, with a public crime, 
that of force and violence; which would be 
equivalent to the purgation oath of the cinl 
law, which ours has ſo juſtly rejected. 

Executors, and adminiſtrators, whe! 
charged for the debt of the deceaſed, (hall 
not be admitted to wage their law, for no mil 
can with a ſafe conſcience wage law of ano- 
ther man's contract; that is, ſwear that he 
never entered into it, or at leaſt that he pr 
vately diſcharged it. The king, alſo, bu 
his prerogative ; for, as all wagers of Ja 
imports a reflection on the plaintiff, for di 
honeſty, therefore there ſhall be no ſuch 
wager, on ations brought by him, and this 
prerogative extends and is communicated id 
his debtor, and accomptant ; for, on 2 writ 


ol quo minus in the Exchequer for a ge 
m 
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ſimple contract, the defendant is not allowed 
to wage his law. 
Thus the wager of law was never permit- 


ted, but where the defendant bore a fair and 
irreproachable character; and it alſo was con- 


fined to ſuch caſes, where a debt might be 
ſuppoſed to be diſcharged, or ſatisfaction 
made, in private, without any witneſl-s to 
atteſt it: And many other prudential reſtric- 
tions accompanied this indulgence. But at 
length it was conſidered, that (even under 
all its reſtrictions), it threw too great a temp- 
tation in the way of indigent, or profligate 
men, and therefore, by degrees, new reme- 
dies were deviſed, and new forms of action 
were introduced, wherein no defendant is at 
liberty to wage his law. So that now no 
plaintiff need apprehend any danger from 
the hardineſs of his debtor's conſcience, 
unleſs he voluntarily chuſes to rely on his 
adverſary's veracity, by bringing an obſolete 
inſtead of a modern action; therefore one 
mall hardly hear, at preſent, of an action of 
debt, brought upon a ſimple contract: that 
being ſupplied by an action of zreſpaſs on the 
caſe, tor the breach of a promiſe or aſſump- 
ſit ; wherein though the tpecific debt cannot 
be recovered, yet damages may, equiva- 
lent to the ſpecific debt ; and, this being an 
action of treſpaſs, no law can be waged therein. 
do, inſtead of an action of detinue to reco- 
ver the very thing detained, an action of 
treſpaſs on the caſe in rover and converſion, 
s ulually brought; wherein, though the 
cre or other ſpecific chattel cannot be had, 
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yet the defendant ſhall pay damages for the 
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converſion, equal to the value of the chat, n 
and for this treſpaſs alſo no wager of lay i * 
allowed. In the room of actions of accu . 
a bill in equity is uſually filed: wherein, the « 
though the defendant anſwers upon his oath . 
yet ſuch oath is not concluſive to the plain nor 
tiff; but he may prove every article by othe 8 
evidence, i in contradiction to what the defer. ia 
dant has ſworn. So that wager of lay i C 
quite out of uſe, being avoided by the mov WW .1.; 
of bringing the action; but ſtill it is not "T 
out of force. And therefore, when a ney 2 
ſtatute inflicts a penalty, and gives an aQion frat 
of debt for recovering it, it is uſual to add, gebt 
in which no wager of law ſhall be allowed: Ee 
Otherwiſe, an hardy delinquent might eſcape N 
any penalty of the law, by ſwearing he hu tay 
never incurred, or elle had diſcharged it 60 . 
Vide 3 Biack. Com. 342, &c. and the various N 
authorities, there cited, . 
10 71 
46. An Obligation for the Debt. the 
thin 
To debt upon contract, the defendant 
may plead a bond given for the ſame debt; 
for this determines the contract. 2 Cro. 33. 
Cro. Car. 41 
So, to debt upon bond againſt the heir, kt 
may plead a bond by the cxecutor or admini- f 1 
ſtrator in ſatisfaction of the ſame bond. fene 
Com. Dig. 234. ' 
To debt by bill, by the ft. 4 & 5 Ann. - 
16. he may plcad payment generally. mm F - 
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e But he cannot plead, another bond given in 


, ſatisfaet10n, to debt upon bond. 5 Com. 
i Dig. 234. Jide ante No. 30. 


1 [ conceive the diſtinction to be this, that 
, the defendant cannot plead a bond given by ö 
, himſelf, in bar to a bond given by him, or 
* upon which he is liable, as heir or repreſen- 
5 tative, but that he may plead in bar, a bond 
a given by another perſon, as ſuch bond may 
i de, and is preſumed to be accepted by the 
e plaintiff as a better ſecurity. 

0 The defendant cannot plead an agreement 
* to accept a bond of the executor or admini- 
MN ſttator, and a bond given accordingly, to 


„Lebt upon bond by the teſtator, Ce. R. 3 
: Lev. 56. cont, per. 3 J. 2 Mod. 137. 


pe Nor an agreement by parol to give a longer 
« day of payment. R. Mo. 573. Cro. El. 
. 997. ; 


But in debt upon a contract, the defendant 
cannot traverſe the contract, for this amounts 
to u debet ; and therefore he cannot ſay that 
the contract was for a leſs ſum, or another 
ling, Ee. R. Dall. 49. 


nt 


Nt; 47. Und Demiſe. 
3 | 
' N Debet. 
e 
ni- To debt for rent upon a demile, the de- 


; fendant may plead nil debet. Win. Ent. 225. 
' levy by diſtreſs. Dy. 20. 6.1 Ed. 4. 3. 

AL 
An upon levy by diftreſs & ſie nil debet, 
ut if the iſſue is upon the nil deber, a releaſe, 
Dd 3 Pay meyt, 


- 
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payment, Se. which proves nothing due, 


will be allowed in evidence. Per Halt.! 
Salk. 284. 


48. Nil habet in Tenementis—or, Non demiji, | | 


If the demiſe be by deed poll, or by par] 
the defendant may plead zi habet in tenemn- 
tis. Or may plead non demiſit, and give the 
other matter in evidence. Or, if the plan- 
tiff demiſed by parol, he may give in ei. 
dence upon mi debet, quod nil babuit, &. 
2-Com. Dig. 235. 

Or, if the demiſe is by writing, if the 
plaintiff was not in poſſeſſion. Per Hit. 
Vide 1 L. Ray. 746. 

But he cannot plead vi Habet in tenenenti, 
or non demiſit, if the demiſe is by indenture, 
Co. Lit. 47. 6. R. 3 Lev. 146. Nor tu 
verſe the demiſe. R. 2 Cro. 73. 

Nor can he plead ni debet to part, and u 
habet in tenementis to other part, for this wil 
be double. R. 4 Mod. 254. 

If the defendant pleads nil habet to debt 
for rent upon a leaſe by indenture, the plain- 
tiff may demur, for the effoppe/ appears upon 
the record. R. 1 Salk. 277. R. 3 Let. 
146. Otherwiſe, if the efoppel does not op- 
pear ; for he ought by replication to few 
the appel, and rely thereon, R. 1 Cal 

It two demiſes are alledged, he had noting 
at the time of the demiſes aforeſaid, is bid; 
for he ought to plead diſtinctly to each de- 
mile. 5 Com. Dig. 235. 90 


io 
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80 in covenant for payment of rent in ar- 
rear, the defendant cannot plead, il habet 
in tenementis. 2 Vent, 69. 

The plaintiff by his replication to nil habet, 
&c. ought to ſhew what eſtate he has; for 
it is not ſufficient to ſay generally, that he 
has a good title or eſtate, 5 Com. Dig. 235. 

This muſt be where there 1s not a demiſe 
by deed, for where there is, the deed is an 
efappel. | 

It has been reſolved and affirmed in error, 
that a. general replication, that A. having 
title l-aſed to the plaintiff, without ſhewing 
what title A. had, is ſufficient. 2 Vent. 252. 
271. 4 Mod. 78. 

If in debt for rent againſt defendant as aſ- 
fznee of a term, he pleads he has made a 
further aſſignment before the time for which 


the rent is demanded, and plaintiff replies, 


nen aſignavit, he cannot give fraud in evi— 
dence. Stra. 1221. 

Nil habuit in tenementis, 1s a bad plea 10 
ajjumpjit for the uſe and occupation of lands, 
and in debt for rent on deed-poll, it muſt be, 
plaintiff had nothing at the time of action, 
erat any other time. 1 Mil. zig. 


49. Tender. 


The defendant may plead a tender of the 


= 4 the day, and always ready. Vide ante, 
4. 29, 
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But if he does not plead a tender upon the 
land at the laſt hour before ſun ſet, &c. it; 
bad. 5 Com. Dig. 235 

Yet a tender afterwards to the perſon, and 
refuſal, ſupplies the want of tender at the 
laſt hour, &c. R. Lut. 593. 

He need not ſay preciſely how long before 

the ſetting, if he was there before, and ſtald 
after, R. 2 Cro. 499. 
So, if he ſays, that he was ready to py 
from ſun-riſe *till ſun-ſet, it is ſufficient, 
without ſaying, rt he offered. R. Ri; 
419+. 


50. Entry and Expuljjon. 


The defendant may plead an entry by tie 
leſlor, and expulſion of the defendant. % 
eviction by a ſtranger. 5 Cem. Dig. 236. 

But on eviction by a ſtranger, the defend- 
ant ought to ſhew it was under a legal title, 
paramount, for a tortious eviction is not a 
bar. 

The defendant may plead an extent ot 
taking in execution upon an elegit againſt the 
leſſor, before the rent became due. R. Crs. 
EI. 398. 

But expulſion or eviction, will be a plea 
only as to rent incurred afterwards. 2 Fen! 
68. And therefore where the plaintiff al- 
ledges enjoyment, if the defendant pleads 


eviction, he muſt traverſe the enjoyment. 
Id. 


It 
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It is no plea in debt for rent upon a leaſe 
for years, quod non habuit aut occuparit. R. 
Dy. 14. 4. 

In debt for rent, that A. a ſtranger, before 
rent due, entered and turned defendant out 
of poſſeſſion, and ſtill keeps him out, and 
that A. at the time of his entry was, and 
now is ſeiſed in fee, is not a good plea; he 
muſt ſhew an elder title. Fort. 360. 

That A. at the time of the leaſe was, and 
is ſeiſed in fee, is bad; for it muſt be plead- 
ed as prior. id. 

That A. having a prior and better title, 
evicted defendant, is not ſufficient; defend- 
ant muſt ſnew what evictor's title was. B. 
N. H. i. &. 

Defendant muſt ſhew that evictor had a 
title to enter. id. And by what proceſs 
he was evicted, 1d. 


51. Judgment in Debt. 


If the plaintiff declares in debt upon a 
contract for delivery of goods; the judgment 
all be conditional, as in detinue, vis. 0 
8 corn, Sc. or the value. R. 11 H. 7. 
3 
So, if the declaration is for 40 pieces of 
foreign money, to the value of 401. the judg- 
ment ſhall not be for the debt, but for fo 
many pieces, and there ſhall be a writ of in- 
quiry as to the value. R. Cro. El. 536. 
Obſerve this was an action of bt. 

As 
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As to the writ of inquiry, it muſt be where 
judgment is by default, for if the cauſe i; 
tried, the jury who try, will find the value 

In debt on bond, where a ſet-off is plead. 
ed, though judgment ſhall be entered for no 
more than ſhall appear to be due to plaintif 
after the ſet-off, yet the penalty remains 2 
ſecurity againſt future breach. 2 Burr. 
_. * 


PLEADING IN DE TINUE, 
1. Proceſs. 


Detinue may be ſued in the county by 
Juſticies, as well as debt. Or it may be ſued 
in C. B. and as I conceive, in B. R. 

It is ſaid, that upon pretence of privilege, 
it may be ſued in B. R. (in all caſes, except 
in detinue for charters, which concern the 
| freehold, which ſhall be only in C. B.) 4 
Int. 71. F. N. B. 138. C. ſed qu? if under 
the fiction of the defendant being in cuſtody 
of the marſhal, and anſwerable to actions in 
that court, detinue of charters, alſo, may 
not be ſued there? 
It is ſaid, if detinue for charters is brought 

in any court, but C. B. a ſuperſedeas lies. 
F. N. B. 138. C. But for the reaſons above. 
Qu. de boc? 

The proceſs in detinue is ſummons, attach- 
ment, and diſtreſs, F. N. B. 138. B. 
139. 4. 

And by the „at. 25 Ed. 3. c. 17. In de- 


tinue for chattels, the ſame proceſs as in ac- 
count; 
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count; and therefore proceſs goes to out- 
lawry. 

But in detinue for charters, which con- 
cern the realty, no proceſs runs to outlawry. 
44 Ed. 3. 41. 6. Co. Lit. 286. 6. Dy. 
223. 4. 


2. Declaration. 


The declaration in detinue ſhall be ground- 
ed upon bailment, or upon devenerunt ad 
manus. Co. Lit. 286. 6. 

The declaration muſt deſcribe the goods 
demanded, ſo certainly, that they may be 
known, to be delivered to the plaintiff in 
ſpecie. Jid. And therefore, detinue for 
money at large is not good ; for it cannot be 
known. J1bid. and R. Cro. El. 457. 1 Rol. 
60. 6. JI. 20. Nor for corn out of a ſack or 
bag. Co. Lit. 286. 6. 

So he muſt ſhe the value of each parti- 
cular by itſelf, and not of altogether. 2 Rol. 
96. Vide infra. 

But it lies for money in a bag not ſealed. 
1 Rol. 606. J. 12. 14.j Or for money not in 
a bag, if it is taken in ſight of another. 141d. 
/.16. Or for a particular piece of gold, or 
for ſo many ounces. Jbd. I. 25. Tel. 81. 
Or for 20 quarters of barley or wheat. Bro, 
Detinue, 51. 

The declaration may mention the value of 
every particular, or of all in groſs. Bro. 


Detin, 4. 48. R. 1. R. 3. 3. Vide ſupra. 
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3. Pleas in Detinue. 
Nil Detinet. 


To an action of detinue, the defendant 
may plead, il detinet. 


4. Wager of Law. 


In detinue, generally, the defendant may 
wage his law. Co. Lit. 295. a. Vids ante, 
pleading in debt. No. 45. 

Though it be upon bailment by another 
hand, for by whom bailed is not traverſable, 
Co. Lit. 295. a. So where he has a right 
to the deed, though he has it in his cuſtody. 
R. Dal. 106. So in detinue of charters, or 
a box of charters, without ſhewing any char- 
ter in certain. R. 19 H. 6. 9. 6. ſed vide, 
the next caſe. 

But in detinue for charters, he cannot 
wage his law. Co. Lit. 295. 4. (Vide ſu- 
pra.) If he ſhews any charter in certain. 
19 H. 6.9.6. Though it be for an inden- 
ture of demiſe for years. Co. Lit 295. 4. 


5. Uncore priſt. 


So the defendant may plead, uncore pril. 
i Bro. Ent. 149. 


6. Delivery 


uſe 


of 
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6. Delivery to him to whoſe Uſe, Ge. 


So he may plead delivery to A. to whoſe 
uſe they were bailed. Though the delivery 
was after the action brought. F. N. B. 138. 
M. | 


7. Rellaſe. 


So a releaſe after bailment by the huſband 
of the plaintiff, R. Dall. zo. 


8. Garniſhment, when allowed. 


So the defendant may plead, that the goods 
were delivered to him by the plaintiff, and 
A, equa manu, upon a condition which he 
knew not was performed, and pray that A. 
be garniſhed. Sav. 29. 

And it will be good without ſaying what 
was the condition. 1 Rol. 733. J. 4. 

So, if both bring ſeveral detinues for the 
ſame goods, the defendant may plead to both, 
that they were delivered upon condition, Cc. 
and pray that the plaintiffs may interplead. 
1 Rol. 734. J. 10. Though one declares up- 
on bailment, the other upon trover. 1 Rol. 
733. J. 40. Whether the delivery were joint 
or ſeveral. Id. I. 10. Though the delivery 
was by a corporation and others, and the de- f 
tendant is one of the corporation, 1 Rel. j 
732. l. 15. a 


Sie 
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So if A. bail goods of B. to C. in detinue 
by C. againſt B. he may plead bailment þy 
A. to be redelivered to him, and pray that 
he may be garniſhed. Mod. Ca. 216. 
If the defendant prays garniſhment, he 
_ ought to proffer the goods in court, And 
the goods antiently remained in court till the 
plea determined, but now they remain with 
the defendant till trial. 1 Rol. 736. |, z. 
And the defendant cannot afterwards deliver 
them to either party, without the award of 
the court. Id. JI. 15. Nor can he plead any 
plea afterwards; for he is out of court, ex. 
_ cept for the delivery of the goods, and there- 
fore not demandable until judgment, and 
then he muſt deliver them. Id. I. 25. But 
the court may require ſureties for the goods, 


. 


9. Proceſs againſt Garniſbee. 


After prayer of garniſhment, a /c ire faciu 
goes againſt the garniſhee. 19 H. 6.9.0. 
And a ſcire facias ought to be awarded. 

If a ſeire facias goes againſt two garniſhees, 
and one is returned, ſerved, and the other, 
dead, another ſire ſacias goes againſt the ex- 
ecutors of the deceaſed, and idem dies (hall 
be given to him, who was ſerved and appeat- 
65. 9. J. 55-9. 

If the garniſhee appears, he may imparl, 

If the plaintiffs interplead, they ought to 
do it in proper perſon. 1 Rol. 734. J. 20. 


The interpleading ſhall be upon the origins 
0 
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of the oldeſt date. 1 Rel. 735. I. 45. Tho- 
the other counted firſt, Id. | 
But, if both originals are of the ſame date, 
it ſhall be upon that whereon there is the 
6rſt count. Id. I. $3. Or the court may 
t 


aſſign upon which the interpleader ſhall be. 
1 Rol. 7 36. 1. 2. 


10. Pleas by him. 


A garniſhee can regularly plead nothing 
except conditions performed. 1 R.. 732. 
]. 35. Or a releaſe from the plaintiff. 77. 
733. J. 15. . 

The garniſhee cannot plead, that he him- 
ſelf alone delivered. Id. 732.1. 50. That 
the delivery was to the defendant and a ſtrang- 
er. Id. 733. J. 2. 

Or, upon other conditions than the defen- 
dant has mentioned; for if the defendant 
miſtakes the conditions, he will be charged 
by oath, and therefore the garniſhee has no 
miſchief. Id. 732. J. 50. 

But, if the defendant does not mention 
the conditions, the garniſhee may, and the 
plaintiff may alledge other conditions, and 
traverſe thoſe mentioned by the garniſhee. 
s. 

The garniſhee cannot plead bailment in 
another county. Id. I. 7. Or an agreement 
by the plaintiff, that he ſhould have the 
goods upon a condition, which he has per- 
formed. Id. I. 10. Or performance of the 
condition in the bond, for which detinue is 


brought, 1d. 732. J. 37. 
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90 ü. in 1 detinne of a deed, the garniſhee aal 
not plead a bar to the original deed: A, 
non et fattum, within age, Cc. Id. 733. 


1. . 


. When Garniſhment not Ae 


anten ſhall not be allowed, if the 

defendant acknowledges the action of one 
plaintiff, though the plaintiff in another ac. 
tion prays it; for it ſhall be granted only at 
the requeſt of the defendant, being for his 
ſafety, ' 1 Rel. 734. J. 10. 

So, it will be a good counterplea of the 
earniſhment, if the plaintiff ſays the delivery 
was by him alone. Id. 732.1. 10. 

So, if there are two detinues, the defend- 
ant cannot pray an interpleader, if both are 
not returnable the ſame day. Id. 734. 1.18. 

So, if one demands charters upon bailment, 
the other upon title. Id. I. 40. 


2. Judgment in Detinue. 


The judgment againſt the defendant in de- 
tinue ſhall be for recovery of the thing. de- 
tained, vel valorem inde, and coſts, Ir 
Prowech, Kelw. 64. 6. 


And if judgment be upon confeſſion, 205 


Jum formats, demurrer, Sc. A wiit of 
inquiry ſhall be awarded to inquire of the 


value. $5 Com. Dig. 239. 

And after judgment, if a d/tringas goes 
4d deliberandum bona, and the defendant does 
not, the plaintiff ſhall have damages taxed 
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by the inqueſt, ſo that it lies in the defen- 
dant's election to deliver the goods, or the 
value. Per Frowick, Kelw. 64.6. 

So, after judgment againſt the defendant, 
the plaintiff may have a di/tringas, or a ſcire 
facias againſt the defendant for the thing de- 
tained. R. 1 Rol. 737.1. 35. 

If detinue be for charters, the verdict muſt 
find ſome damages, which the plaintiff ſhall 
recover, if the charters are loſt. Semb. Sav. 
29. 
"if the plaintiff recovers after interpleader 
by the garniſhee, there ſhall be judgment 
againſt the defendant for recovery of the thing 
detained, 1 Rol. 736. J. 46. And there 
may be a e ire factas or diſtringas for it againſt 
the defendant. Id. 737. l. 35. 

So the plaintiff may recover damages againſt 
the garniſhee for delay after the writ purchaſ- 
ed. Id. J. 21. Though the recovery is up- 
on a demurrer, or default, as well as upon a 
verdict, Id. I. 10. ö 

And he may recover more damages than 
are alledged in the declaration; for it was 
not againſt him. Id. J. 25. 

But, if the garniſhee does not appear after 
ſeire fect returned againſt him, the plaintiff 
ſhall not recover damages againſt him. Id. 
733.4. 35- | 

So, if the garniſhee appears, and the plain- 
tiff and defendant both make default, there 
ſhall be judgment for the garniſhee. Id. I. 
30, 
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PLEADINGS IN DOWER 
| Dower unde nihil habet. 
1. The Proceſs. 


| Dower may be recovered by writ of dower, 
unde nibil babet, or by right of dower. P. 


7 ne 
| N. B. 148. a. Writ of right of dower, 21 
| Vide Reg. 3. a. Dower unde nibil babe, | 
; _ Reg. 170. à. eſſe 
8 Wit of dower, unde nibil babet, lies only 2 | 
"0 againſt the tenant of the freehold, or gut- H. 

i. dian in chivalry. F. N. B. 148. 4. And eff 
= ſhall be ſued in C. B. or in the county by are 

4 juſticies. Id. Or upon a ſpecial cuſtom by 

"iN by plaint. Dub. 1 Vent. 267, Ray. 233. de 
4 But it ſhall not be ſued by plaint, without: 

1 ſpecial cuſtom. Id. eff 

4 The proceſs in C. B. is ſummons, grand, 40 

if and petit cape. F. N. B. 148. m 
. By cuſtom there ſhall be a reſummons, jo 
N | 2 Sand. 43. And in the Huſtings in London, 

1 there are three ſummonſes. Co. Ent. 176. 6. ef 

; | At the return of the ſummons, the defen- jo 
4 cant may caſt an eiloign. nc 
9 By the fat. 51 H. 3. f. 3. Of return in le 
dower, 32 H. 8. c. 21.4 4. and 16 Car. . Ca 
| \ c. 6.4 13, The writ of dower, unde nil la- 
we bet coming in, and being returnable on an) al 
i 1 common return day, there ſhall be day given 00 
1 in it till the fifth common return day inclu- h 
1 live, | 2 
* If the tenant caſts an eſſoign at the return K 
1 of the ſummons, it muſt be entered upon the 2 
* eſſoign- day cf the ſame return. And if no 


eſſoign 
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eſſoign be then entered, upon the day of ex- 
ceptions, the demandant may enter a ze re- 
cibiatur. . 

There were formerly five effoigns. 1 De 
Servitio regis, 2. In terra ſanta, 3. Ultra 
mare. 4. De malo lefli. 5. De malo ve- 
niendi; which is called the common eſſoign. 
2 Inſt. 125. 

By the common law, he, who caſts an 
eſſoign, muſt ſwear the cauſe to be true. 
2 Inſt. 137. But, by the fat. of Marl. 52 
H. 3. c. 19. he need not as to a common 
eſſoign, (for the general words of the ſtatute 
are reſtrained to this.) 2 Inſt. 137. And 
by the tar. of eſſoigns, 12 Ed. 2. fl. 2. eſſoign, 
de ſervitio regis is ouſted in dower. 

If any effoign is caſt, except the common 
eſſoign, the demandant will be delayed for 
a year and a day. 2 I.. 137, If the com- 
mon eſſoign is caſt, the demandant muſt ad- 
journ the eſfoign to the 5th return after. 

At the return of the ſummons, or, if an 
eſſoign is caſt, at the day given by the ad- 
journment of the eſſoign, if the tenant does 
not appear, a grand cape iſſues. And it nulla 
tenementa, &c. be returned, a teffatum grand 
cape. 5 Com. Dig. 240. 

[f the ſheriff does not return his writ, an 
alias grand cape ſhall be awarded at the return 
of the grand cape; if the tenant alledges that 
he was not able to come, it does not ſave his 
default, R. 3 Leo. 2. But, if no ſummons 
is returned, a grand cape cannot iſſue, Noz, 
22. 


E e 2 IF 
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If the tenant appears upon the grand cape, 
he may wage his law of non ſummons. . C,. 
Ent. 175. 6. And he ſhall have day in the 
fame or the next term for fifteen days at lea 


to wage his law. If he does not wage his | 


law, there ſhall be final judgment again 
him. If he wages his law, and the demand. 
ant holds to the default of the tenant, the 
writ ſhall abate. So, if the demandant 
holds to the default, and the tenant is an in- 
fant, who cannot wage his law of zn ſummon, 

5 Cem. Dig. 240. 

But when the tenant wages his law of nor 
ſummons, the demandant may releaſe the de- 
fault. Co. Ent. 176. a. 1 Bro. Ent. 203. 

Proclamation muſt be made fourteen days 
before the return of the ſummons, or the 


grande cape ſhall be ſet aſide. Barnes 1. 


2. Count in Dower. 


If the tenant appears upon the ſummons, 
or the adjournment of the eſſoign, or if he 
appears at the return of the grande cape, and 
the demandant releaſes the default, the de- 
mandant ſhall count. Co. Ent. 171. 4. b. 
a. | 
The count ſhall be of the third part of 
fuch a meſſuage, Cc. for if it be of three 
meſſuages, &c. where there are- ſeveral, and 
three are the third part of all; it is bad. 
3 Lev. 169g. N 6 
But it may be amended. Per 2 J. Lev. 
cont, 3 Lev. 169. . 


te 
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If dower is demanded of land of the nature 
of gavelkind, it muſt be of a moiety dum ſola 
et caſta; and if the plaintiff demands a third 
part, it is a good bar that the land is gavel- 
ind. R. I Leo. 133. | 

It muſt deſcribe the lands fo certainly, that 
ſeifin may be delivered by the ſheriff, .and 
therefore of a third part of three tenements, 
is bad. R. 2 Mod. Ca. 355, | 

If the plaintiff is not named, 40bo was 2b 
wife of B. in the firſt part of the writ, it is 
bad; though afterwards the lands are called 
the lands of B. formerly her huſband. R. 
2 Cro. 217. WY 


3. View. 


When the demandant has counted, the 
tenant may demand a view of the lands de- 
manded. Or, if dower is demanded of a 
rent, of the land out of which it iſſues. And 
a view ſhall be granted in dower unde nibil 
habet, as well as in right of dower. 5 Com. 
Dig. 241. cites various authorities, pro et 
con. to the laſt point. 

It may be demanded after a general impar- 

lance, though it is fafer to demand it before. 
Dy. 210. 6. 
But, by the fat. V. 2. 13 Ed. 1. c. 48. 
In dower, the tenant ſhall not have a view, 
if the huſband of the demandant aliened to 
the tenant himſelf. 2 Inft. 481. 3 Lev. 
169. So, if the huſband died ſeiſed of the 
land, Id. 


Ee 73 It 


a plea, which aroſe upon the view. 2 Inf 


and it is adjudged againſt him, it will be per- 
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If a prior writ of the demandant abated b 


480. we | 
If dower is demanded of tithes. R. 2 Ry 
728. J. 45, Or of a thing certain: As, of 


the marſhalſea. Id. I. 25. 

If the tenant demands a view, when it i; 
not allowable, the demandant may counter. 
plead: As, if the demandant's huiband died 
ſeiſed. Clift 299. Raf. 231. 6. 3 In, 
108. If the huſband aliened to the tenant. 
3 Lev. 220. And it 1s ſufficient to ſay ale. 
navit, R. 1d. 

The counterplea prays, that the view may 
be excluded, but if it demands dower, it is 
not bad. R. 3 Lev. 169. So the demand- 
ant in the counterplea of the view may fay, 
that the tenant entered, and continued the 
poſſeſſion. Afb. Ent. 296. And upon the 
counterplea, iſſue may be taken. Raft. 231, 
* 


If the tenant demurs to the counterplea, 


emptory. 
After the return of the writ for a view, 
the tenant may have the common eſſoign. 


So the attorney of the tenant may be ciloign- af 
cd. And at the return of the view, or at d 
the adjournment of the efloign, the demand- 
ant ſhall count de novo. ſh 
If after a view, the tenant pleads in abate- te 
ment to part, the demandant may abridge het p 
demand. Com. Dig. 241. | A 
So, though the tenant does not plead in 
abatement, Lev. Ent. 76, 2 Sand. 339 I 


3 3. What 


1 


4. What Pleas may be after a View. 


After a view, the tenant or defendant ſhall 
not plead to the juriſdiction of the court. 
Th. D. J. 14. c. 4. Nor, to the perſon of 
the plaintiff, Id. Nor, matter apparent 
in the writ. | | 

Nor, to the form of the writ: As, no ſuch 
vill. 1d. 3. That Dale, where the land 
is ſuppoſed, is not a vill, nor an hamlet. IA. 
That Dale, is an hamlet of Sale. Id. 13. 
Miſ-omer of the vill or manor. Id. 6. 30. 
Miſtake of deſcent. Id. 10. 15. Semb. 

Lev. 219. Miſnomer of one mentioned in 
the deſcent. Th. D. J. 14. c. 4.5 21, 33. 
Darren ſeiſin. Id. 16. 

Nor, any thing that does not ariſe upon 
the view. Semb. 3 Lev. 219. 

And it is not neceſſary that the demandant 
plead the view; for the writ of view being 
returned of record in the ſame court, the 
judges will take notice of it without plead- 
ing. R. 3 Lev. 219. 

and a plea, which the tenant or defendant 
ſhall not have after a view, he ſhall not have 
after demand of a view. Th, D. J. 14. c. 4. 
K 37- 

But, a matter which appears by the view, 
ſhall be pleaded after the view, though it be 
to the juriſdiction of the court, or to the 
perton of the plaintiff, or defendant, &c. 
As, ancient demeſne. Id. & 36. 3 Lev. 405. 

Non tenure. Semb. by the flat. W. 2. 
13 Ed. 1. c. 48. 
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| That the land lies in another county, 
Th. D. J. 14. c. 4.438. Or, in another 
will. I. § 3. 6. 12. 
That the 3 land 1s twice demanded. 
Id. 38. 7 H. 6. 39. [36.] 
So, a thing which goes to the matter, and 
not to the form of the writ only; as, a miſtake 
of title. Th. D. J. 14. c. 4.4 22, 34.  Mif, 
take of the action. Id. 11, 17, 18. 3 Len. 
219. Non- ſummons of one tenant. Th 
A. J. 14. c. 4. § 23 
J If the tenant or 717 9 plead after : 
view, he ſhall ſay, tbe tenements put in vieu, 
Sc. 3 Lev. 405. 
But to ſay, put in view, when there can» 
not be a view, as, in ejed ment, &c, is il. 


.A. 


5. Pleas in Dower, 


In Abatement. 


To a demand of dower, the defendant may 
plead in abatement: As, antient demeſne. WF 32 
That the demandant took huſband pending tht 
writ. That her huſband was attaint. Non 
tenure, Or non-tenure of part. 

So the tenant may plead in abatement, that 
be holds jointly with A. not named. 5 Con. 
Deg. 241, 2. 

That the land is gavelkind, ſo that a moiety 
ought to be demanded, when the declata- 
tion demands only a third part, R. to be 6 
plea in bar, Sav. 91. ro 
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6. In Bar. LAY 
Touts temps priſt. 1 


So the tenant may plead in excuſe of him- 
ſelf, or in bar of the dower: As, he may 
confeſs the demand, and ſay, touts temps 
pril. And if the tenant pleads fouts temps 
priſt, the firſt day of the return of the ſum- 
mons, he ſhall be excuſed from damages. 

So, he may plead that the demandant 
abated, and was in by abatement until ſuch 
a day, and afterwards touts temps priſt. 2 

Upon this plea, the demandant may have 
judgment immediately, but ſhall” loſe her 
damages and meſne profits. Or, if the had 
demanded her dower, ſhe may plead the de- 
mand. Though the demand was by requeſt 
in pus. 
if the defendant pleads touts temps prift, 
and there is judgment, though damages are 
given, it is no error, for perhaps there was 
delay. 5 Com. Dig. 242. Vide Co. Lt. 
32. 6, | 


7. Detainment of Charters, 


The heir may plead detainment of char- 
ters, and always , &c. So detinue of char- 
ters as to parcel, So a guardian in chivalry, 
in dower againſt him, may plead detainment 
of his ward. 5 Com. Dig. 242. 

But a guardian cannot plead detainer of 
charters, for they do not belong to him. 

Co. 


; 
C 
4 
1! 


1 426 J 


Co. Lit. 39. Nor the heir after imparlanee 
R. Sho. 271. 1 Salk. 252. ; 


8. Replication. T 
of tl 
H To this plea, the demandant may 71, 
A non detinet. Raſt. 224. 6. Mo. $1, 0 
4 that ſhe is ready to deliver, and thereupgy 
i there ſhall be judgment for her immediately, U. 
1 Raſt. Ent. 224. 6. Hob. 199. But, if: her 
4 woman replies guod non detinet, and it is give! 
| found againſt her, it will be a bar of dower, mad, 
4 Hob. 199. 6 Ce 
. | | ; | Ben, 
3 9. Ne Unques Seiſie, Gc. 1 A 
1 ä 5 | hs 
1 The tenant may plead, xe ungues ſelſe gu it i 
5 | dower. Co. Ent. 176. a, Clift 303. Ot, that 
i” ne uUnques ſeiſie, as to part, with another ber have 
. to the reſidue. Ct 303, proc 
; | proc 
| 10. Within age, dowable. 
ö | The tenant may plead that the demandant 
A was under age dowable. 1 Bro. Ent, 204 1 
| Co. Lit. 23. a. in |; 
; | 11. Replication. 
15 To this plea, the demandant may reh, 17 
7 that the was of the age of nine years and at 
| i | Mat 
4 half. 1 Bro. Ent. 204. [ 
| i | cou 
© 12. Huſband tin. 
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12. Huſband alive. 
The tenant may plead, that the huſband 


of the demandant 1s alive. 


13. Replication, 


To this plea, the demandant replies, that 
her huſband is dead, and thereon a day is 
given for proof of his death, which muſt be 
made in court by two witneſſes at leaſt. 
5 Com. Dig. 242. to the laſt point cites. 
Bend. Pl. 131. Dy. 185. a. 

At the ſame time, the tenant may examine 
his witneſſes that the huſband is alive. And 
if it appears to the court by witneſſes, 
that the huſband is dead, the demandant ſhall 
have judgment immediately, So, if the 
proof of the death is not direct, if there is no 
proof of his being alive. 5 Com. Dig. 242. 


14. Ne unques accouple. 


The tenant may plead, ne ungues accouple, 
in lawful matrimony. Co, Ent. 180. a. 


15. Replication. | 


To this the demandant replies, that at B. 
in ſuch a dioceſe, ſhe was accoupled in lawful 
matrimony. Co. Ent. 180. 6. 

[t this plea is in London, or other inferior 
court, 1t thall be removed to C. B. by mit- 
ius; tor no one except B. R. or C. B. or 
juſtices 


s 


juſtices of goal delivery, Cc. can write to 

the biſhop for his certificate. Co. Lit. 34. 
4. Co. Bot. 180. 6. 

Upon this plea, a writ goes to the biſhop 
to certify. Co. Ent. 181. 4. 1 Bro. Ex. 
204. | e 
The plaintiff has the carriage of the writ 
and if there be a default in her, the defend. 
ant ſhall not have it without notice'to the 
plaintiff, or motion. R. 2 Jon. 38. 

The anfwer of the biſhop ought to be po- 
fitive; for he is judge of it. Dy. 468.4, 
And therefore he cannot return the ſpecial 
matter. R. Dy. 305. 6. And though he 
returns ſpecial matter, and concludes, and 
fo they were accoupled in lawful matrimony, it 
is not good. R. Dy. 313. 2 Rol. 591. 
10. 

If the biſhop refuſes a good certificate, he 
may be amerced. Dy. 305. 6. And it is no 
anfwer to ſay, he was inhibited by the archer, 
2 Rol. 592. I. 10. | 

Vet a certificate, hat ſhe was accoupled in 
true, but clandeſtine matrimony, is good. R 
2 Rol. 551.1. 25. That he finds by good 
proof, that ſhe was accoupled, 2 Rv. 591: 
f. 20. Dy; 30$; 9. E 
I the certificate is inſufficient, a new vt 
goes to the biſhop. Townſ. Jud. 96. 

If plaintiff replies a ſentence in the ſpiritual 
court, in a ſuit by a third perſon againſt her 
for adultery, in which the deceaſed was ne 
party, decreeing, that ſhe was the wife of thc 
deceaſed, it is bad; for there can be no trial 


but by the biſhop's certificate; and * 
thi 


the 


lon 
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this ſentence is only evidence, and therefore 
cannot be replied. And this is the general 
iſſue, to which no new matter can be re- 
plied; and there muſt be ſuch a replication 
2s will join the iſſue, and awarding the writ 
to the biſhop is the iſſue. 2 Wl. 118, 122, 
127. 

The biſhop muſt return the fact, and not 
the evidence. Barnes, 1. 


16. Elpement. 


| 

0 The tenant may plead an elopement by 
d the wife during coverture. 

it 


17. Replication. 


not elope. That ſhe was afterwards reconciled 
to her huſband. 5 Com. Dig. 243. | 

n And if the iſſue is upon the reconciliation, 
R, it is ſufficient if the huſband lyes ſeveral 
od nights with his wife, though the afterwards 
I, continues in adultery; for there may be ſeve- 
ral clopements. Dy. 107. #5 


18. Divorce. 


So the tenant may plead a divorce a vincu- 
lo matrimonii. 5 Com. Dig. 243. 


». 


To which demandant replies, that fhe did 


19. Tointure 
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19. Joinlure. 


The tenant may plead that the demand: 
had a jointure. Co. Ent. 171. 6b. 172. 4 
jointure after coverture, to which the wife 
agreed after her huſband's death. And itis 
ſufficient to plead a jointure generally, with. 
out ſaying that ſhe agreed ; for it ſhall be in. 
tended, until it is alledged on the other fide, 
that ſhe refuſed. Per 2 J. Warb. cnt, 
Hob. 71, 104. 


20. Replication. 


The demandant may reply, that the eſtate 
was not made to ſuch uſes. Co. Ext. 172. 
b. That it was not for a jainture. Co. Ent, 
172. @. 

And a deviſe, if it is not expreſsly made 
for a jointure, cannot be averred to be a join- 
ture. Mo. 31. 


21. Fine or Recovery. 


The tenant may plead that the huſband 

. levied a fine, and the demandant made no 
claim within five years. That the huſhand 
and wite levied a fine, or ſuffered a common 


recovery. 5 Com. Dig. 244. 


23. Replication. 


nd 

no 
and 
aon 


ion. 
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22. Replication. 


The demandant by replication may ſay 
that ſhe ſued for her dower within five years. 
Co. Ent. 171. 6. 

So a fine by huſband and wife, come ces 
that be Las of the gift of the huſband, of 
lands limited for a jointure after marriage, 
does not bar her of dower ; for her election 


does not come 'till her huband's death. 1 
Leo. 28 5. 


23. Aſignment of Dower. 


That lands were aſſigned for dower by the 
beir. R. Mo. 26. Or, by himſelf, who was 
aſſignee of the huſband. 

That a rent or annuity was aſſigned for 
dower, and accepted Mo. 59. Cro. Bl. 451. 

That her huſband deviſed to her lands in 
lieu of dower, which ſhe accepted. Bro. 
V. M. 266, Semb. 1 Leo. 137. 

That twenty acres of wheat, common of 
paſture or other profit out of the ſoil, was 
aſſigned. Ao. 

5 ut an aſſignment by the huſband's execu- 

tor is no plea. R. Mo. 26. 
If the tenant pleads an aſſignment of. rent, 
Oc. he muſt ſhew, that he had a ſufficient 
cltate, out of which the rent might be aſ- 
fioned, R. 2 Leo. 10. 

That the aſſignment was abſcIute ; for upon 


condition, Ec. is not ſuthcient, R. Cro. E.. 
452. 


And 
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And he muſt plead / quod 'aſignavit; for 
guad dedit & conceſſit is not ſufficient ; though 
they are the words of the deed. R. Id. 


* 


24. Term for Years in eſſe. 


That there was a demiſe for years before 
coverture, rendering rent, and pray that the 
demandant may be endowed of the reyerſion 
and rent. 5 Com. Dig. 244. | 
But if a term for years is not pleaded in 
bar of a writ of dower, it ſhall not be alloy- 
ed, as a prior title, in ejectment by tenant in 
dower, after her recovery. 1 Salk. 291. 


25. Releaſe. 


That thedemandant has releaſed her dower 
to the tenant of the freehold. 


But a releaſe to the tenant in poſſeſſion, Di 
without ſaying tenant of the freehold, is no 4 
plea. R. 2 Cro. 151. is 

| | | tri: 
26. Voucher in Dower. a 


So the tenant may vouch the heir. And | 


if the heir enters into warranty, and fays ” 
riens per diſcent, the demandant ſhall have ö 


judgment againſt the tenant immediately. 
R. Mo. 25. 80 though the heir has only a g y 
eſtate tail. Dub. Id. : | * 
8o by the flat. 32 H. 8. e. 1. If _ 
by knight's ſervice deviſes (which will 1 
196051 917 Hg } 


Ia 1: > 


void for a third part) dower ſhall be recover- 
ed out of two parts, where the heir enters 
generally with the deviſee or makes partition 
with him. 2 Leo. 131. Otherwiſe, if the 


heir enters into a third part in ſeveralty. 
R. Id. 


27. Judgment in Dower. 


If the tenant appears and makes default in 
the ſame term, there ſhall be final judgment 
againſt him. 2 Sand. 46. If he confeſſes 
the action, or nibil dicit, or pleads non infor- 
matus, there ſhall be judgment thereon. 
1 Bro, Ent. 202, 204. 

If the tenant makes default in another 
term, a petit cape ſhall iſſue. 2 Sand. 46. 
Vent. 60. And if he cannot ſave his de- 
fault upon the return of the petit cape, there 
ſhall be final judgment againſt him. 5 Com. 
Dig. 245. N 

So, it the tenant pleads that the huſband 
is alive, and the demandant at the day for 
trial is ready with her proofs, there ſhall be 
final judgment againſt the tenant, if be 
makes default. 2 Inſt. 80. 

If the demandant is not preſent with her 
N there ſhall be a petit cape awarded. 

So, if the tenant makes default at a trial 
by jury, there ſhall be a petit cape againſt 
him, and if he does not ſave his default, 
there ſhall be final judgment againſt him. 

So there ſhall be judgment by default, 
though the tenant is an infant. 
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The judgment in dower ſhall be that the 
plaintiff recover ſeiſin of the third part of 
the tenements demanded. 5 Com. Dig. 24. 
By the at. Mert. 20 H. 3. c. 1. If he 
recover the tenements of which her huſband 
died ſeiſed, the tenant ſhall render damages, 
vi. to the value of the dower, from the time 
of the death of the huſband until the ay, 
whereon, by the judgment of the court, ſhe 
recovers her ſeiſin. 
And therefore, after judgment for the 
ſeiſin, and Labere facias /eifinam awarded, if 
the demandant makes a ſuggeſtion upon the 
roll, that her huſband died ſeiſed, there ſhall 
be a writ to inquire what damages, &c. 
Clift. 302. 1 Lev. 38. And upon the te- 
turn of the inquiſition, there ſhall be judg- 
ment, that ſhe recover he value and her da. 
mages. Town. Jud. 101. Ray. 366. 2 
Mod. Ca. 25. Or the jury, who try the 
iſſue, may alſo inquire of the value and da- 
mages. Or the demandant may remit the 
value and damages, and have an habere facts 
ſeiſinam 1mmediately. Town. Jud. 100. 
Or, if ſhe remits the damages, and the in- 
quiſition is afterwards annulled, ſhe may 
have another inquiſition for the value of the 
land. R. Ray. 366. 

If the inquiſition finds that the huſband 
did not die ſeiſed prout eis conſtare peter, 
there ſhall be a new inquiſition. 4 Leb. 21: 

If the demandant ſuggeſts, that her hul- 
band died ſeiſed, where he was ſeiſed in fer 
and afterwards granted a rent- charge, and 


retook an eſtate-tail, ſhe will be ſubject NY 
the 


1 2435 3] 


the rent; for ſhe is concluded by her own 
ſuggeſtion, and cannot ſay, that ſhe has not 
dower out of the ſFcond eſtate. Co. Lic. 

4 | 

If the jury give damages @ morte viri to 
the time of the inquiſition, though it is 
after the judgment, it will be good. R. 1 
Leo. 56. So, though they give damages be- 
yond the annual value of the land. R. 
Ibid. . 

But the demandant fhall not recover the 
value or damages, if her huſband did not dis 
ſeiſed of the freehold and inheritance. Co. 
Lit. 32. . Nor in a writ of dower ad o/- 
tium ecclęſiæ ex aſſenſu patris, right of dower, 
Sc. but only in dower, unde nibil habet. Ibid. 
Or if the heir comes the firſt day upon ſum- 
mons, before any demand of dower. id. 
Jide ante, No. 5. 

Nor if ſhe has dower by the aſſignment of 
the heir, in chancery, &c. for ſhe muſt re- 
cover by plea. Co. Lit. 33. a. 

So the demandant, upon judgment by de- 
fault after a grand cape, ſhall have no da- 
mages upon the inquiſition found, if there 
was no notice of executing the writ of in- 
quiry. R. ; Lev. 409. 

So, if the demandant has judgment and 
ſeiſin, and afterwards upon the inquiſition 
the jury give damages for the rent after ſeiſin 
till inquiſition taken, it will be error. R. 
i Leo, 56. | 

So, if the tenant dies after judgment in 
dower and writ of ſeiſin executed, the de- 
mancant ſhall not have a /c/re facias for in- 


214 quiry 


* hk - * 
2 » — — * gots. „ _— N . — > . 5 » F 
— 5 — : | - — — 2 — —— — — - pan. > - 8-4 — * — — _— 4 
— — 2 — —— — 22 A — — . — SS > TX 7 - — — — _ re 2 — —— 2 f FTI - ' - = : | 
— 2 - - a / a9 22 ＋— ˙ — W . "Is. 4 : — » » a ” 1 — A — — x \ 4 
— — 2 — — * — — — — 0 — - —_ — OO ,- = 


— 8 s — % — — — — _ — Y — 
— U——m— . 7 *ꝛ— r —— =— 


* 1 — _ * _— — — i -— 
eons k — — 


— * ** = ts. ac 
F — — 


— —ę—ñ— 


T ws 1 


quiry of damages, after the death of the 
_ tenant, againſt his heig or terretenants, R. 
3 Lev. 275. KR. 1 Sid. 188. 1 Lev. 38. 

"So, if there is error of a judgment in 
dower, and it is affirmed, and before the 
a of inquiry executed, the demandant 
dies, her executor or adminiſtrator ſhall not 
have a ſcire factas for the damages. 5 Con. 
Dig. 246. CEP DIL FOR 18 
' So, if the ſheriff, upon a writ of ſeiſin 
after judgment in dower, afſigns 20 acres to 
the demandant, whereof 10 are the lands of 
_ a ſtranger, and ſhe enters and accepts the 
reſidue, ſhe cannot afterwards avoid it by 
ferre facias; though it is not a third part, 
R. Mo. 679. | 

If dower is demanded of meadow, paſture, 
Sc. the ſheriff may aſſign all meadow, &. 
for dower. R. Mo. 12. 19. But if the de- 
mand is of three manors, the ſheriff cannot 
aſſign one manor, but muſt aſſign a third 
part of each. Lid. 

Damages ſhall be given @ morte viri, tho 
demandant has not ſhewn any demand of 
dower in pais, unleſs the tenant pleads, faut 
temps priſt. B. R. H. 19. FLEET! 

Damages ſhall be given till demandant has 
ſeiſin, though ſhe had a writ of ſeiſin ayear 
before. Bid. 5 

On a writ of inquiry, the damages ſhould 


only be the third of the value of the land, 


after deducting reprizes, from the death to 
the time of the awarding inquiry. Barnes, 


234. 
8 PLEAD- 
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PLEADING IN EJECTMENT. 


I. Declaration. 


Muſt demand a Thing certain. 


Pje&tment is now uſually brought for trial 

of title to lands, &c. 
And it lies of a manor, meſſuage, ſo many 
acres of land, meadow, paſture, wood, &c. 
an houſe, cottage, kitchen, bedchamber, 
ſtable, a room, an orchard, a rood of land, 
5 Com. Dig. 246. A manor houſe. Dus. 
Sho. 49. But why ſhould there be any 
doubt ? 

So it lies of tithes, and a portion of tithes, 
of herbage, of the firſt tonſure, of paſture 
for 100 ſheep, of a coal-mine, of a boilery 
of ſalt. = 

Of land, and a coal-mine in the ſame 
land, for it is not bis petitum, in a perſonal 
action. Of under-wood. 5 Com. Dig. 246. 
Of a ſhop, or workhouſe. Hard. 58. Of 
eee Ibid. R. cont. 2 Rol. 167. 
| 289. : 
Of ſo many acres of bog, R. Cro. Car, 

512, 
| But it does not lie where no certainty ap- 
Fo pears, whereof the ſheriff can deliver poſſeſ- 
| ton: As, if the declaration is of a tenement. 
| Mar. 96. 

Of a repoſitory, of a meſſuage or tene- 
ment, of a meſſuage and lands to the ſame 

F823 belonging» 
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belonging, of a piece of Ga 
279 7. 

Nor of a fiſhery, rent, or other profit, 

aprendre. R. Cro. Car. 492. 
So it does not lie without ſhewing the 
quantity and quality of the land: As, how 
many acres of land, meadow, and paſture, 
Sc. R. 11 Co. 55. 1 Salk. 254. And ſo 
much by eimaiinn is not ſufficient. Ly, 
82. R. Cro. Car. 573. 

There is not any occaſion to uſe the expteſ- 
ſion, by eſtimation, as you may declare of 
ooo acres, though you can only recover 5, 
or of the whole of an eſtate, though you arc 
only intitled to a moiety, or a third part, 
Se. 

It does not lie of all the tithes in D. with - 
out ſaying, whether they are tithes of corn, 
Se. Mo. 837. Nor of the fourth part of 
a meadow, without ſaying, how much the 
whole contains. 1 Lev. 2173. 

Nor of a caſtle, manor houſe or farm, and 
lands in K. Tel. 118. It does not lie of 2 
rivulet, or water-courſe ; for it muſt be of 
fo many acres of land covered with water. 
R. Tel. 143. Nor of pannage; for this is 
only a privilege to take pannage. En 
213. 1 Sid. 4. 

Yet it ſeems ſufficient, if ſo ad cer- 
tainty appears, upon Which the ſheriff can 
deliver poſſeſſion: As, ejectment of a piece 


2 Com, Dig, 


of land, called B. or acloſe of land, called B. 


Ke. 2 Cro. 435. 3 Lev. y. 
Of tuo cloſes of land containing three acres 


land; though it is not ſaid, how m_ 
| Cac 
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each cloſe contains. Per, 3 F. 2 Cro. 435. 
Of a certain place, called The Veſtry. R. 
3 Lev. 96. Of the lands of K. containing 
go acres. Dub. Sho. 49. 

So of a meſſuage or tenement, and 4 acres 
of land to the ſame belonging, is ſufficient, for 
the 4 acres ; for t the ſame belonging ſhall be 
rejected. R. 3 Lev. 228. 

Of a meſſuage or bur gage in H. for they are 
ſynonymous in a borough. R. Hard. 173. 

Of a meſſuage or tenement, called The Black 
Swan. 3 Mod. 238. 1 Sid. 295. 

So it ſhall be aided, if the verdict finds the 
defendant, Not Guilty, for a part which is 
uncertain. 1 Sid. 295. Or, if the plaintiff 
releaſes as to that. Id. and Hard. 58. 

Very exact deſcription is not equally ne- 
ceſſary in ejectment, as in a præcipe. 1 Burr. 
623. Nor ſo much ſtrictneſs as was former- 
ly required in ejectments; nor ſuch exactneſs, 
that the ſheriff may know without any other 
information, for plaintiff is to ſhew and 
take poſſeſſion at his peril. Bid. 

For common of paſture generally, if joined 
with lands, will be good after verdict, tho 
the kind of common not expreſſed. Stra. 
54. Of 100 acres of mountain, good in 
Ireland, where mountain deſcribes the quality 
rather than the ſituation. Stra. 71. 

Of the part of an houſe, if by the plead- 
ings it appears what part. Stra. 695. Of 
part of an houſe; as, @ place called a paſſage 
room, and aſcertained in what part. L. 
Ray. 1470. 

Ff 4 Of 
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Of a parcel of, Cc. if ſufficiently deſetib. 
£9. by the abuttals. bid, Of a cloſe gf 
Paſture, called five acres, containing. fie 
acres. Vid. Of meſſuages and lands, and 
common of. paſture, with the eppurtenance, 
good] for it ſhall not be taken for common 
in gross, and with the appurtenances, ſhall 
relate to the land. B. R. H. 127, 

It lies for cattle-gates, in Torkſbire,.| Per 
Lee, F. Stra. 1063 Fora, beaſt- gate, in 
Suffolk: it imports land and common for 
one beaſt. Stra. 1084. Andr. 1060. 

| Cattle-gates. ſhall be. underſtood to mean 
common of paſture for cattle; and after 
verdict, for common pat nen B. R. 
K. 167 

The court will not conſolidate 3 
in ejectment againſt different perſons, tho 
the title be the ſame in all. oy . 

Sed qu. de hoc, now? V. poſt. 4 

Ejectment lies by the owner 9] the ſail 
for land, part of the highway; for he has a 


Tight to all above and under ground, except. 


only right of paſſage, and ought to have 
ſpecifie remedy to recover the land itſelf. 
Burr. 133. 

Land is a ſufficient deſcription, though 
part of an houſe is built by encroachment 
upon it, for. plaintiff claims the land, not 
the n and more latitude is allowed 
in czectmen's (Where ſufficient certainty 1s 
enough), than in real actions. bd. 
Atter verdict and affirmance of judgment 
there, theſe deſcriptions were beld ſufficient 
in Freland. . 
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In the county of R. without naming a vi. 
Town and tenement of B. and the fairs and 
markets thereto belonging, quarter part of 
§. M. and D. A large dear- park in the 
county of R. 

A ſmall park or field in the poſſeſſion of A. 
without ſaying where. Sed qu. de hoc? 

And although the quantity and quality of 
the land is not ſpecified. 1 Bury. 623. 

Ejectment lies in C. B. for land in Wakes. 
Barnes, 181. 

For one meſſuage or tenement, bad. 
Barnes, 172. So for a meſſuage in A. or 
B. or one of them. Barnes, 184. 

If there are ſeveral ejectments againſt dif- 
ferent perſons, and all the ejectments for 
the ſame premiſſes, they ſhell be conſolidated. 
Barnes, 170. 


2. Muſt be upon a good Demiſe. 


The declaration in ejectment muſt ſhew a 
good demiſe: And therefore, if the plaintiff 
declares upon a demiſe of 10 acres of land 
and 20 acres of meadow, by the name of 10 
acres of meadow more or leſs, it is bad. R. 
Yel. 166. | 
On a demiſe of tithes, without ſaying, 
by deed. R. 2 Cro. 613. qu? Upon a demile 
by A. and Ann his wife, where ſhe was 
named Agnes. R. Cro. El. 776. 

Upon a demiſe of the fourth part of a 
meſſuage, by virtue whereof he entered into 
the tenement aforeſaid, cont, Cro. El. 286. 


for 


IL 


for it ſhall be reſtrained to ſo much as wa, 
demifed. And I conceive that to be law. 
So, if the declaration does not ſhew the 
vill, where the land demiſed lies, except in 
the per nomen, Sc. R. Cro. El. 822. 
If the declaration alledges a demiſe, b 
virtue of which the defendant. was poſſſe/ 
and afterwards ejected, it is good, though the 
entry or ejectment is alledged at a day pre. 
cedent, blank, or impoſſible, R. 2 Cro, 96, 
154. 312. 622. 2 Bul. 29. Dub, 1 Sd. 
8. Cont, Cro. El. 766. R. Cont. 3 Mod. 


ry 


I9:% 
Tha upon a demiſe by a college or eecleſ- 
aſtical perſon, without ſhewing that theie 
was a rent reſerved, &c. purſuant to the 
Hat. 13. El. R. Sav. 129. ; 
A miſpriſion in the demiſe in the iſſue, 
may be amended, if the declaration delivered 


was good. Jeaf 

The ufual and ſafeſt way of declaring is, * 
to lay the demie the day ſubſequent to [ 
quarter day (after title accrued), to hold 


from the quarter day, by virtue of which, ing 
plaintiff entered and was poſſeſied, and being the 
fo poſſeſſed, defendant afterwards, to un, 
on ſuch a day (Tig. the day of the demiſe), 


tric 

entered and cxpelled plaintiff. ous 
There can be no alteration in the declars- his 
tion in the iflue, from the firſt declaration bet 
delivered, only in the defendant's name. 2 ly 
L. Ray. 1411. : tiff 
The court will on conſent, but not with— aq 
out, give leave to enlarge the time of the ** 
demie, B. R. H. 165. ; In 

I CO Plea, 
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g Plea, &c. 


When a declaration is delivered to the 
tenant in poſſeſſion, the courſe now 1s, that 
he, who claims title, muſt procure himſelf 
to be admitted as a defendant, and enter into 
the common rule whereby he agrees to ap- 
pear and receive a declaration to plead, Not 
Guilty, and at the trial, to confeſs leaſe, en- 
try, and ouſter. In other words, to bring 
in queſtion nothing but the 27e. 

By the fat. 4 Ceo. 2. c. 28. the court may 
give leave to the landlord to defend with the 
tenant in poſſeſſion, if he appears, or if not, 
to defend alone. | 

If the plaintiff in an ejectmeut, or in an 
ation for the meſne profits, afterwards re- 
leaſes, he may be committed for a contempt ; 
for he is only nominal. 1 Salk. 260. 

I ſhould obſerve for the ſake of thoſe who 
are unacquainted with this mode of proceed- 
ing, that its in point of form fictitious, as 
the perſon claiming title is ſuppoſed to make 
a leaſe of the premiſſes in queſtion to ſome 
friend, but generally to John Doe, a fictiti- 
ous perſon, who is ſuppoſed to enter. under 
his l:aſe, and to be ejected, and then he 
brings the cjetment. He is therefore mere- 
ly nominal, his leſſor being the real plain- 
tif, and ſhould the nominal plaintiff be a 
iCtitious: perſon, yet the court would com- 


mit the attorney, or other perſon concerned 


in ſuch a releaſe as that mentioned above. 


By 
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By the flat. 4 Geo. 2. c. 28. If there 


not any tenant in poſſeſſion, the declaration 


may be fixed on the door of the houſe, if I 
no houſe, on fome notorious part of the cant 
land. a | pert 
But it is proper to obſerve, that this 28 the 
ſeems only to relate to ejectment for non. 1 
payment of rent, where the landlord hath x the 
right to re- enter. | | anſ\ 
' The defendant may by a ſpecial rule, de R. 
fend for ſo much. | B 
If an affidavit, on which a motion is ori. of x 
ginally made, is intitled in the name of the I 
caſual ejector, and the rule to ſhew cauſt, tati 
Sc. is in the name of the tenant in poſſeſ. poſt 
ſion, it is wrong, and the rule ſhall be di- 00. 
charged; for it appears to be à different WWF | 
cauſe, and a rule in one cauſe cannot be ſup- ing 
ported by an affidavit in another. Audi. wh 
368. hin 
If ſervants refuſe to call their maſter, or to per 
take declaration, the court will order leau- wit 
ing it at the houſe to be good ſervice. Sa. | 
575 | 1 | | hei 
If landlord obtains a rule to be made defend- nor 
ant, the plaintiff at the trial muſt prove that dir, 
the defendant or his tenant was in poſſeſſion. the 
1 Vill. 220. ub bin wil 
If copy of declaration is tendered to wiſe the 
of tenant in poſſeſſion, in the ſhop, the no- adr 
tice to appear is red to be read, but (he if 
goes away, and declaration is left in the rul 
ſhop, the court will grant a rule to ſhew Fe 


cauſe, why not good ſervice; ſo, if tenant 


keeps out of the way to avoid being ww 
| why 
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why leaving the declaration at the hauſe, 
ſhould not be good ſervice. 2 Wilſ. 263. 

In an ejectment for a chapel, the parſon 
cannot defend only for a right to enter and 
erform divine-ſervice, notwithſtanding 
the caſe in Sa/#, 256. Stra. 914. 
The court will order an infant leſſor of 
the plaintiff to name a good plaintiff, to be 
anſwerable for colts. Stra. 694. 932. B. 
R. H. 56. 

But not becauſe the leſſor hath privilege 
of parliament. Stra. 479. 

Defendant need not plead the far. of limi- 
tations, for plaintiff muſt ſhew a right of 
poſſeſſion as well as of property. 1 Burr. 
00. 

Twenty years is the time limited for bring- 
ing an ejectment after the title rf accrues, 
whether to the leſſor of the plaintiff or of 
him under whom he claims, unleſs the 
perſon to whom the title accrued, comes 
within the ſavings of the ſtatute. 

It ejectment is brought by one claiming as 
heir of a copyhold, and the lord of the ma- 
nor, who claims by eſcheat pro defectu hære- 
di, applies to be admitted to defend with 
the tenant in poſſeſſion, or alone ; the court 
will direct the lord to bring ejectment againſt 
the perſon claiming as heir, and he to be 
admitted to defend with tenant, or alone; 


it the lord refuſes, they will diſcharge his 


tule to be admitted; if the perſon claiming 
as heir refuſes, they will admit the lord to 
defend. 3 Burr. 1290. 
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Though the declaration and ſubſeription 
are read to the wife through a window, and 

then fixed to the door, and huſband own: 
the receipt, it is not good ſervice. Barn, 
171. Sed qu. if the court would now ſo de. 
termine, or at leaſt, would not grant a rule 
to ſhew cauſe why, Cc. and on hearing, 
make ſuch rule abſolute ?P. Vide infra, thi 
No. and No. 4. 
If the declaration is tendered (through 
window), and refuſed, and violence threat. 
ned, its ſufficient to leave the declaration, 
Barnes, 174. Or if tendered, and on non- 
acceptance left on the floor, and the ſubſcrip- 
tion read, ſo that the tenant who had re- 
tired might hear, good. Barnes, 185. And 
where tenants abſcond, the court will order 
ſervice on a ſervant to be good. Barnes, 188, 
189, 190. 

Or if a lunatick, on the perſon who his 
the cuſtody. Barnes, 190. 

So if declaration is delivered to a daughter 
or a father, and owned by tenant, it is gout, 
Barnes, 175, 176, 183. 

If tenant abſconds, declaration delivered 
to a ſervant, and another fixt on the door, !! 
is good. Barnes, 173. 

The declaration muſt be delivered beforc 
the eſſoin-day of the term, or no judgment 
till next term. . Barnes, 172. 

Declaration of Trinity, with notice to ap- 
pear next Hilary, appearance of Michaeinic- 
is bad. Barnes, 250. 


Service 


nl 


ds 


ice 
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Service on church-wardens and overſeers, 
for an houſe they "rented for lodging the 
poor, good. Barnes, 181. | 

Affidavit of ſervice on the wives of A. and 
B. who, or one of them, are tenants, bad. 
Barnes, 174. So, on A. B. tenant, or C. 
his wife. Barnes, 173, 

But on the wife of the tenant, as ſhe in- 
formed deponent, and he believes; good. 
Barnes, 194. 

The landlord is not to be made defendant 
without the tenant in voſſeſſion, though he 
refules to appear, only joined. Barnes, 
172. So if tenant has quitted poſſeſſion. 
Barnes, 175, Tenants are not obliged to 
appear, though indemnified. Barnes, 173. 

Ejectment on vacant poſſeſſion in London 
or Middleſex, may be moved any time in 
term. Barnes, 172. 

Notice to appear, given in beginning 
(though not firit day) of Michaelmas term, 
in London, good. Barnes, 175. 

Appcarance muſt be entered with f/acer, 
and marked on common rule. Barnes, 
177. 

The landlord is not made defendant in 
caſes of vacant poſſeſſion, (except within the 
act concerning lordlords and tenants by leaſe, 
with claute of re-en: ry) but he that firſt 
ſcals a leaſe on the .premiſſes 1 muſt have pot- 
lethon. Ea- nes, 177. 

though defendant confeſſes leaſe, c. he 
may after wards move to [et aſide che verdict 


for variance, Ba- nes, 175. 
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If the defendant does pas within 
four days after the beginning of the term after 
the declaration delivered (is the action 18 fl 
London or Middleſex) upon an affidavit of thU 
livery of the declaration to the tenant him, 
ſelf or his wife before the eſſoin-day bf the! 
ſame term, with notice to appear at ie 
ginning of the term, there ſhall 1 . * 
againſt the caſual ejector named in — 
ration, and thereupon an Habere acias 
ſionem to put the pints in 22 75 A 
Or upon delivery to the fervant, p 
or otherwiſe the tenant in poffefon MAGE 
wards acknowledges ſervice thereof. n YA, 
* *c. ob 
"If the plaintiff has judgment fob il weh, 
when he had title only to a moicty, it 18 50 
error. Dub. Cro. Car. 7. But, I'cotitete 
there is no occaſion for doubt. He muſt 


take care to take poſſeſſion of only a mojtty. 


So, if the defendant does not appear with- 
in a week after the term, when the ation 
lies in another county, and an atfidayft*is 
made of the delivery of the declaratiqn hefote 


the eſſoin-day of Hilary or Trinity term), 


$8 1 * 


with notice to appear the next term. 
If the declaration be delivered. in ſuch 


county before the eſſoin- day of Michdvlhas 


or Eaſter term, with notice to appear the 
next term, upon ſuch affidavit, there wall 
be a rule for the defendant to appear in Hilary 


or Trinity term; and if upon ſervice of 00 
1 
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ele he does not appear accordingly, there 
ſhall be judgment againſt the caſual ejector. 
5 Com. Dig. 249. 8 

But, after judgment ſigned, a judge, be- 
fore the aſſiſe, if * is not taken, may 
direct the plaintiff to accept a plea. Sal-. 

16, 2 elt 6 
If the term expires, pendente lite, yet the 
plaintiff may recover damages, though not 
the term. Vide 2 Stra. 1056, And the term 
ſhall not be enlarged without conſent, tho' 
the plaintiff was delayed by injunction, 
1 Salk, 257. Mod. Ca. 130, Cartb. 3. 

If an ejectment be brought to recover poſ- 
ſeſſion of an houſe or land void of a poſſeſſor, 
there muſt be a leaſe executed upon the land, 
&c. and before judgment, there ſhall be an 
affidavit of the leaſe, entry, &c. and a rule 
upon motion for a peremptory plea. R. 
1 Salh. 255. 

This is the antient mode of proceeding at 
the common law, to recover vacant poſſeſ- 

ons. The perſon claiming title executes 
a leaſe on the ptemiſſes, to a friend, intend- 
ed to be plaintiff, and thereby gives him 
actual poſſeſſion, then another friend, in- 
| tended to be defendant, puts the leſſee out 
of poſſeſſion, upon which the future proceed- 
ings are founded. | 

Where tenants at rack rent, or three 
fourths of the yearly value, deſert premiſſes, 
and leave ſame uncultivated or unoccupied, a 
ſummary remedy for putting the landlord in- 
to poſſeſſion, by two. juſtices, is given by 
the at. 11 Geo, 2. c. 19. $16. 8 
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If judgment is obtained upon ſetvice of 4 
who counterfeits himſelf tenant in poſſeſſion, 
there ſhall be reſtitution. Med. Ca. 74, 
If the plainti was non- ſuited, or had 1 
verdict againſt him in a former ejectment ſot 
the ſame tenements, he ſhall, upon motion, 
be reſtrained from proceeding, until he pyy 
the coſts of the former action. 4 Mod, 3 
If the firſt ejectment was in C. B. and 
there was a rule there to ſtay him in a ſecond 
until coſts paid, there ſhall be the ſame rule 
in B. R. if he afterwards ſues there. 1 Sul, 
| „ be defendant in a former ejedment 
| ſhall not be reſtrained, if the verdict wa 
againſt him, until he pay the coſts; for, 
though he was barred, before, the new cjet- 
ment by him, is not vexatious. R. 4 M. 
379. Sed ue? * PT. 
So, if the defendant brings error, and 
afterwards delivers a declaration in ejectment, 
he ſhall not be bound to pay the colts upon 
the firſt ejectment. 1 Salt. 2 59. Vet the 
court will ſtay all proceedings on the ſecond 


ejectment, until error determined. 1 Sal. 0 
258. V. 451. | | ' "6 
If a mortgagee brings ejectment, the court p 
will order him to ſhew cauſe, why on paj- t 
ment, or bringing into court principal, in- t] 
tereſt and coſts, proceedings ſhould not be n 
ſtaid. Stra. 413. The caſual ejector can- b 

not confeſs judgment. Stra. 531. - 
If plaintiff had rule for trial at bar, but c 


it being on a wrong: demiſe, delivers. à ne- 
ejectment, the court will not grant A bo 
trla 


ER 


trial at bar, but on payment of coſts of the 
former ejectment. Stra. 548. 1 

Plaintiff ſhall not proceed in a new eject- 
ment, until he has paid the coſts of the firſt, 
though die Has brought .azwrit of error. Stra. 

. V. 450. ent | ein 6 „ 

If there is judgment for defendants in eject- 
ment on the demiſe of huſband and wife, 
the remainder being in the wife, who pro- 
ceeds after her huſband's! death) becauſe te- 
nant for life, though a papiſt, educated abroad, 
may conform; and on his death, the wife 
brings new ejetments againſt ſome of the 
former defendants and others, the court will 
ſtay proceedings in the new, until the coſts 
of the old are paid: Sa. 1152. 

In ejectment on two demiles of different 

lands, judgment to recover his term, in the 
ſingular, is good. Stra. 835. 
After judgment, on re-entry for non- pay- 
ment of tent, and before writ of poſſeſſion 
executed, the court will ſtay proceedings, 
on payment of rent and colts. Stra. goo. 

If there are two counts in the declaration 
on two demiſes of different perſons of the 


| fame premiſes, and judgment is entered for 


plaintiff on one count, and for defendant on 
the other; the court, on error, will interpret 
the tenementa previ, as to the fecond, to 
mean the term in the ptemiſſes, and it will 
be well. Stra. gos. 

Or, if the judgment is, that plaintiff re- 
cover his terms (in the plural) on two de- 
miſes of the ſame premiſes for the ſame term, 
both as to commencement and duration ; on 
G 2 2 error 


Ds ] 


error brought, the court, in order to fu 
the judgment,” will intend, that the two 
leſſors were joĩnt-tenants, 3 ſeparat 
leaſes. ' Stra. 1180. Vilſ. 1. 

If judgment is regularly ſigned, but with. 
out lofs of trial, it may be ſet aſide on 
ment of cofts, and taking notice of trial. A 
B. R. as in C. B. Stra. g ys. 

The notice to appear, muſt be to-appear 
on the firſt day in full n not on to el. 
foign- day. Stra. 1049. 

Tbis is where the premiſſes are in Lovin 
or Middleſex. 

The court cannot lay proceediagy after 
ſpecial verdict in ejectment, though the leſ- 
ſor of plaintiff's title is at an end; fot be 
may proceed for ee arid coſts. $tra, 
10 56. A T0173 

Leaving beer in an a 
keeping poſſeſſion, and if judgment is ſigned 
on'a leaſe as on a vacant: poſſeſſion, it (hal 
be ſet aſide; Stra. 1064. * [F200 

On the application of the mortgagot, or 
his aſſignee, of the equity of tedemption, the 
court will {tay proceedings in ejectment, on 
payment of principal, intereſt, and coſts, 
without paying money due on a bond; but 
=_ if he was an heir. Stra. bh Aud. 


There mall hs A 1 gui jadgwent. on 
affidavit of the meſfuage being empty and 
door ſhut, of leſſor entering by ſtanding in 
the threſhold, and taking hold of the Knock- 
er, leaſe, entry, outer, and delivery of ejed- 
ment. B. R. H. 112. 


On 


T 4&8 1 


On ſtaying proceedings on payment of ar- 
rears of rent and coſts, the landlord ſhall only 
allow land- tax for the rent, and not what 
was paid more on Secbent 3 nens, 
Stra. 1191. "Wiſe 21. 

On payment of — 1 and 
coſts, the court will ſtop proceedings in eject- 
ment on a mortgage, and on the bond for 

rformance of covenants; and will diſcharge 


defendant out of cuſtody, - though he had 


agreed to convey the equity of - redemption 
to the plaintiff, if the plaintiff has not ten- 
dered him a ds to be executed. 
Wilf. 80. 

Tf the landlord. (by virtue of the fate. 
11 Geo, 2. c. 19.) appears alone, and after 
judgment for plaintiff brings error, plaintiff 
cannot have execution until error nn 
Stra. 1244. 

If leſſor of plaintiff dies after iſſue joined, 
and before the afliſes, and plaintiff is non- 
ſuited, becauſe defendant does not confeſs 
leaſe, entry, and ouſter, the executor of the 
leffor ſhall not have coſts taxed on ihe com- 
mon conſent-rule. 2 Wulf 7. 

A judgment in ejectment is a recovery of 
the poſſefion, without prejudice to the right ; 
and he who enters under it can only be poſſeſ- 
ſed according to right; and he who recovers 
a naked poſſeſſion only without right, can 
convey no other to his feoffce. 1 Burr. 60. 
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On a ſpecial verdict, it ought..to- appegr 
_ that leſſor of plaintiff night enter at the time 
he brought the ejectment. 1: Lid. 40 | W 00 
A leaſe under a power made unfairly, and 
in prejudice of thoſe in remainder, found in 
the cuſtody of the maker at his death, ought, 
at the trial, to he preſumed to have been ſur- 
rendered, to let in the ſtatute of limitations. 
Lie an Gel ab 
One who recovers: land, part of an high- 
way, muſt recover it ſubject to the eaſement, 
and the ſheriff muſt deliver poſſeſſion ſubjed 
to idee. 133. 1 HHS n ps 
If in ejectment againſt two, one dies, after 
iſſue, but before trial, the death muſt be 
ſuggeſted on the plea- roll, but need not on 
the nili prius roll: it muſt be awarded, that 
proceedings ſtay againſt the deceaſed; but 
no need of quod quer. nil capiat, and judgment 
muſt be, not for a moiety, but that plaintiff 


4 #*,, p 
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recover his term, however he muſt take exe - 


cution for no more than he has a right to re- 
cover. 1 Barr. 622. oi 
The nominal plaintiff and caſual ejector 
are to be conſidered as the fictitious form of 
an action really brought by the leſſor of the 
plaintiff againſt the tenant in poſſeſſion, who 
are ſubſtantially the only parties to the ſuit. 
There is no diſtinction between judgment 
on verdict, or by default. 57 0% 85 
An action for meſne profits is conſequential 
to a recovery in ejectment, and may be 
brought by leſſor of plaintiff in his own 
name, or that of the nominal leſſee. 


The 


- 
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The tenant is coneluded by the judgment, 
and cannot controvert the title; conſequent- 
ly, cannot controvert plaintiff 's poſſeſſion, 
which is part of his title. This judgment 
only concludes the parties, as to the ſubject- 
matter of it; beyond the time laid it proves 
nothing at all. | run ith 
As to the length of time, the tenant has 
occupied, or as to the value, the judgment 
proves nothing; therefore, they muſt be 
proved, and the'occupation muſt be within. 
the time laid in the demiſe. R. by all the 
judges unanimouſly. Ain v. Parker, M. 
32 Geo. 2. 2 Burr. 665. | 

I conceive, if the plaintiff, in an action 
for the meſne profits, is content with them, 
from the time of the demiſe in the ejectment, 
until recovery of poſſeſſion, the judgment is 
ſufficient evidence of the lengib of time. 
that he need only prove the judgment, exe- 
cution of writ of poſſeſſion, and value. If 
he chooſes to go for meſne profits, antece- 
dent to the day of the demiſe, he muſt alſo 
prove his title, during the antecedent period, 
and the occupation of the defendant. Vide 
ft. and vide Bull. Ni. Pri. 86. 

If the landlord {on tenant's not appearing) 
makes himfelf defendant, and plaintiff ob- 
tains judgment againſt him, and moves for 
leave to take out execution againſt the caſual 
ejector, and defendant, who has regularly 
ſued out error before this, does not ſhew it 
lor cauſe againſt the rule for execution, 
which is made abſolute; and poſſeſſion de- 

Gg4 livered, 


Vulf tenant in poſſeſſion abſconds, and alas. 
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| Lyered, this ſhall not be afterwards ſet aſide 
as irregular. 2 Burr. 756. 


tiff, (the landlord) ſerves his houſe-keeper, 
and fixes another copy of the declaration on 
the premiſſes, on motion and ſervice of the 
rule in like manner, judgment ſhall be en. 
tered againſt the caſual cen. 2 Bur, 
1116. A. 1181. 94 
The court would not arreſt eee 
Hilary, 1 Gee. 3. becauſe the declaration l. 
ledged — 9 —— againſt the peace of 
the, ſaid. king, and laid the demiſe, in the 
thirty-third your of the ans Kings; 2 1 
1169. 

On judgment e thi caſual ieh, 
meſne profits ſhould be recovered from the 
delivery of declaration to tenant in poſſeſſion, 
or from actual demand; on par Pea againſt 
tenant in poſſeſſion (or landlord) from aufer 
admitted by common conſent-rule.' ; ee 
S795 ict 

hav "ut for meſne neakits, Gould not be 
favoured, as they tend to create double er- 
pence, and plaintiff ſhould, be ready at the 
trial of the ejectment, to prove his e 
Ibid. 

This is certainly right, in point of- juſtice 
but in many years experience, I muſt con- 
feſs, I have never known an inſtance of it. 

If the landlord is added defendant to one 
tenant, who appears for a part, and defends 
alone for other part where tenant refuſes to 
appear, plaintiff ſhall have judgment for 
this Jaſt part againſt caſual ejector, with 2 
ſtay of execution, Barnes, 179. 


If 
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If ſome defendants confeſs leaſe, Cc. and 
there is a verdi& againſt them, and others 
do not confeſs, and are acquitted, plaintiff 
ſhall- have judgment as to thoſe defendants, 
againſt caſual ejector. Barnes, 174. (118) 
On ſtaying proceedings, upon payment of 
money due, the prothonotary will make 
juſt allowances. Barnes, 176. 

If mortgagee has given notice, that he re- 
quiresa bond, (a lien on the eſtate) to be paid, 
ab well as mortgage, there cannot be a rule 
to ſtay proceedings on payment of principal, 
intereſt,” and coſts, on mortgage only. 
Barnes, 177. | 

But this does not extend to a bond due to 

an albgee in his own right. Barnes, 182. 
Rent due to leſſor of plaintiff as deviſee, 
more due to him as executor, proceedings 
ſtayed on paying what due to him as deviſee, 
Barnes, 184. e 

If judgment is ſet aſide, and poſſeſſion or- 
dered to be reſtored, but leſſor of plaintiff 
abſconds, ſo the rule ineffectual, a writ of 
reſtirution ſhall iſſue. Barnes, 198. 

On nonſuit for want of confeſſing leaſe, 
Sc. plaintiff muſt proceed for coſts on the 
common rule; if inſtead thereof he takes f. 
Ja. it ſhall be ſet aſide. Barnes, 182. 

If a landlord made defendant, does not 
appear to confeſs, &c. execution ſhall be 
againſt the caſual ejector. Barnes, 182, 
18 5, 186. | 

If the declaration is wrong intituled, (as 
17 G. inſtead of 16 & 17 G.) no rule for 
judgment, Barnes, 186. 1 
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f a rale be to defend for twothirds; ang 
judgment for the reſty there ſhould be an in- 
dortement of what — 1 5 Polieſiog; 
Barnes; 191. 

Judgment Ggned agaloſd: colin vector; 
for a miſtake in the body of the plea of the 
name of the leſſor of the plaintiff, inſtead of 
nominal plaintiff, ſhall be ſet aſide with colts, 
Teed: - | 
If declaration is delivered withour protho- 
notary's name on it, yet on motion, the 
court will make rule for judgment, unleß 
appearance in the uſual time, notice of pto- 
thonotary's name being given. Barnes,292,, 

Not every perſon claiming title, is landlord 


within 4 Geo. 2. c. 28. but one who is in 


ſome degree of poſſeſſion, as oy receiving 
rent, Sc. Barnes, 193 

Proceedings ſhall be ſtayed, if the premiſes 
are lands in antient demeſne. Barnes, 194. 

The court will not give leave to take out 
execution on judgment againſt caſual ejector, 
after verdict for plaintiff, pending error 
brought by defendant. Barnes, 208. 

For non-payment of iſſue, it may be 
figned againſt defendant, but not againſt the 
caſual ejector. Barnes, 252. 


In action for meſne profits, 1t the tenant. 


has been ferved, but has not entered into the 
common rule, and the landlord was made 
defendant, the title need not be proved, 
but poſſeſſion muſt be proved in both; if he 
has entered into the common rule, if the 2c- 
tion is by the leffor, his poſſeſſion mult be 
proved, if by leſſee, it need not. Barnes, 


450, 472, 473+ „ l 
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If the judge who tried the cauſe reports, 
that a general verdict was good for part, bad 

for part; rule that plaintiff ſhall take poſſeſ- 
| fion of that part only which judge reported 
good. Barnes, 409. | | 

Action for meſne profits may be brought 
in the name of the nominal plaintiff,” after 
judgment by default againſt the caſual eject- 
or; coſts of ejectment inſerted in the decla- 
ration as conſequential damages; on trial, it 
is ſufficient to give in evidence, the judg- 
ment, writ of poſſeſſion, and return of exe- 
cution, defendant's occupation of the pre- 
miſſes, their value, and coſts of ejectment. 
Barnes, 472, 3. | 


PROCEEDING IN ERROR. 
1. In what Court it ſhall be brought. 
When in the ſame Court. 


Error ſhall be brought in the ſame court, - 
where the judgment was, or in another 
court. Error may be in the ſame court, 
where the judgment was given, when the 
error is not aſſigned for any fault in the 
court, but for ſome defect in the execution 
of proceſs, So for default of the ſheriff or 
other officer upon an irregular proceſs: As, 
it the defendant is outlawed upon an exigent 
awarded before a pluries capias, or upon a 
capias ad ſatisfaciendum, where no capias lies 
in proceſs, So, for miſprifion of the clerk : 

As, 


"os. 88> » | 
1 
As, for kalle Latin, Sc.” So, for default 


in execution. 

So, for error in fat: As, that the de. 
fendant appeared by attorney, being an in- 
fant; that the plaintiff was a Jenes covert; 
or died before iſſue, Sc. And for error in 
fact, it muſt be in the ſame court. Vich, 
5 Com. Dig. 254, f and poſt. No. 4 

So, in criminal caſes upon in Hawe 
error may be in B. R. upon a judgment in 
the ſame court, as well for error in law a 
error in fact. R. 1 Lev. 149. But ſen}, 
that it was only for error in fact. 1 b. 
208. And fo I ſhould ſuppoſe. 

But error in the ſame court, Which chan 
vobis refidet, does not lie for- default of the 
court itſelf; As, if error be aſſigned for mat- 
ter in law. Or for default ix adjuditatione 
executionis, Or for default of a continuance, 
5 Com. Dig. 254- 

Error coram vobis lies not on a judgment 
after affirmance in the exchequer-chamber, 
Stra. 690. | 

If a writ of error be quaſhed for any 
Gault but variance, error coram vobie lies. I. 


. 1403. 


2. M ben in C. B. 


Error lies in C. B. of a judgment befote 
| Juſtices y f affiſe. 5 Com. Dig. 254. cites 1 Rol. 
The. — * it was R. cont. Dy. 250. 


53. 3 Leo. 159. 85 


fe 
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8o, of a judgment in London, or other i in- 
fetior court. F. N. B. 20. D. 

80 a writ of falſe judgment lies in C. B. 
as well as in B. R. 2 10 139. 


3. ln B. R. 


Error lies in B. R. of a judgment in C. B. or 
of a judgment upon the plea· roll in chancery. 
Or in a county palatine. And formerly of a 
judgment in Ireland. 5 Cam. Dig. 252. 

So, in Wales. Id. cites. Cont. 1 Rol. 745: 
J. 27. 30. N 33. 5. By the at. 
wy 7 gr” 7 H. 8. c. 26. In a 
real action, though hm in a perſonal action 
is before- the preſident. and council of the 
marches, Mo. 248. 

So, in an ejectment in Wales ; though it 
is a mixt action. R. Mo. 248. 

So error lies in B. R. upon a judgment 

againſt a peer attainted before the Lord Higb 
Steward. Per Twiſd. 1 Sid. 208. 1 Lev. 
149. 
Upon a judgment at the ſeſſons of 01d 
Bailey be commiſſion. 2 Lev. 107. 80 
upon a judgment in London, before the 
Mayor, upon an information. 2 Cro. 538. 
Vide infra. 

But error does not lie in B. R. of a judg- 
ment in theexchequer. 4 Inſt. 71. 406. Or 
of a judgment before juſtices, in eyre. 1 
Rol.745. J. 35. Or of a judgment in London. 
2 Lev. 107. Vide ſupra. Or a judgment in the 
ein ue ports, 1 Rol. 745. J. 5. R. Dy. 376. 
Dub. 1 Sid. 166. Or a judgment in the 
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8 | Parinaries;” 1 NI. g 745. . 20. * Nor upon 2 
judgment in a ſummary way before the cen. 
-fors of the college of yileladn, EK. 1 Salk, 
144. Nor upon à judgment ia B. R. upon 
a caſe ſtated ſent to them by chancery. Mod. 
| Ca. in Eg. 5. 


— * 


—— 


4. In Lins Beokepuor.- 

R * D TICK) asc 
By the ger. 27 EL. c. 8. On n in 
B. R. in debt, detinue, covenant; "account, 
action upon the caſe, treſpaſs, or ejectmen 
the party grieved may remove the record into 
the excheguer, before the juſtices of C. B. 
and barons of the exobequer, Who, or fix of 
them at leaſt, may affirm or reverſe the judg- 
ment, but not for want of juriſdiction in B. 
R. or want of form, Cc. Lev. Ext, 82. 

And this extends to debt upon the fat, 

2 Ed. 6. c. 13. for not ſetting out tithes, 
Cro. Car. 142. 1 Sid. 240. And debt upon 
the fer. of uſury. Dub. 1 Sid. 240. D. 
cont, 5 Mod. 230. Though the action be 
by the king and party. D. Cro. Car. 14: 
L. Ray. 27 5. Cont. 1 Vent. 49. Vide n- 
Ira. 

Error lies in the excheguer for error in fact, 

as well as for error in law. R. Cro. El. 731. 
R. 2 Cre. 5. R. Hob. 5. Per 3 J. Berkley, 
cont, Cro. Car. 514. Vide infra. 


4 £ 


And it ſhall be tried by nt prius out of 


the excbeguer. Cro. Car. 514. 

So for error in proceedings in B. R. 5 (9. 
28. a. Bat 
| v 


„ 


W ms > £2. £2. 
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But error does not lie by this ſtatute in the 
exchequer, when the ſuit is commenced. in 
B. R. by original. 1 Sand. 346. 1 Sid. 
424. Nor upon a judgment in B. R. in 2 
writ of error. 2 Bul. 162. V. ay El. c. 8. 
Nor where the king is a party: As, in an 
action by gui tam, Cc. Ley. 82. Vide ſupra. 

Nor in an action not mentioned in the ,a- 
tute, for it ſnall not be extended by equity: 
As, in reſcous, though it is of the nature of 
treſpaſs. R. 2 Cro. 171. Nor in replevin. 
Cro. Car. 142. 2 Rol. 140. 

In ſcandalum magnatum, for it is not a 
mere action upon the caſe, but founded upon 
the ſtat. 2 R. 2. SA 

Nor in a ſcire facias againſt bail. Or a 
ſcire facias againſt an executor or adminiſtra- 
tor upon a judgment in debt. 5 Com. Dig. 
251. which vide, as to the tuo laſt points, many 
autborities, pro et con, 

Nor in a /cire facias upon a judgment in 
debt or other action named in the „at. 27 El. 
after the affirmance of the firſt judgment in 
1 exchequer. R. Mod. 230. 1 Salk. 
203. | 

So error does not lie in the exchequer for 
error in fact, except ſuch by which the writ 
abates. R. Hob. 5. R. 2 Lev. 38. Vide 
fupra, 

So, if a writ of error in the exchequer is 
diſcontinued, after the record removed, error 
does not lie, which coram vobis, &c. but 
there muſt he a new writ of error. R. Jon. 
I4, Semb, Cont. 2 Cro. 15. R. acc. 2 
Cro. 384. 620. | 
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Error does not lie in the excbeguer upon 
an award of execution in a /cire facias only, 
but the writ muſt alſo include the judgment 
in the former action; for a judgment not 
founded on the merits of the cauſe is not 
within the fat. 27 El. c. 8. Andr. 28. 


5. In the Exchequer Chamber. 


By the fa. 31 Ed. 3. c. 12. On complaint 
of error in the excheguer, the Lord Chancellyy 
and Lord Treaſurer ſhall cauſe the record to 
come before them, and taking the juſtices 
and other ſages as to them feemeth, and 
calling the barons to hear their informations, 
and the cauſes of their judgments, ſhall ex- 
amine the buſineſs, and if they find any er- 
ror, amend the rolls, and ſend them to the 
exchequer, &c. for execution, 

Before, error in the excheguer was examined 
in parliament, or before ſpecial commiſſioners, 
4 Inſt. 105. | 4 
Ihe chancellor and treaſurer are the judges 
here, and judgment ſhall be entered purſuant 
to their ſentence, though the other juſtices 
differ in opinion. 4 Inf. 105. R. 5 Mod. 
42. R. 8 H. 7. 13. 4. 

And therefore, if there is no chancellor ot 
treaſurer, error cannot be brought. Dus. 
Hard. 147. 

But by the fat. 16 Car. 2. c. 2. If the 
chancellor or treaſurer, or either of the chief 
juſtices be preſent, error ſhall not abate or be 
_ diſcontinued ; but no judgment ſhall be 

| given, 
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given, unleſs both Lord Chancellor and Trea- 


ſuret, be preſent ; or by the fat. 20 Car, 2. 
. 400 If, Lord Keeper be preſent in the va- 
cancy of-Lord Tealurer. 


The-writ of error {hall be directed to 50 | 


treaſurer and barons; for the record is im 


their cuſtody. 4 Int. 105. Sav. 30. 1 
C9. 11. And it lies upon a judgment, where 
the trial is by records, as well as upon a 
judgment by confeſſion, upon à verdict or a 
demurrere;,..R. 4 Leo. 104, 5. 


It will be error, if the chancellor and- | 


treaſurer..do- not call 1n the other Juſtices. 


Semb. 8 H. . 13. | 
Error docs not lie in the exche quer- cham- 


ber upon an award of execution only. Stra,.. 


1102. 
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Kin of a 180880 in B. R. "ics; in par: — 
lament. 4 Injt. 21. As well for error ot. 2 


judgment 4. given upon a- writ. of Error, | 


as in an original cauſe. 5 Com. Dig 25. 


So; though error may de in the. + Soo ©, 1 


y the Hat. 27 El. c. g. in ſeveral caſes; vet 
1 may be in parliament, imnieatate, R. Ca. 


ad 


in Parl, 50. Or after jodgment in the er- 


ceguer. Ca. Parl. 110. And. this by the 
fiat. 27 El. c. 8. 


So error lies in parliament. VP a judge" 


"I in the exchequer-chamber., Ca. Ha 2 


2, 58, 


\ OL. J. 11 h | | But 
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But upon an original judgment in the n. 
cbequer, error does not lie in parliament, be- 
| fore it is affirmed or reverſed in the exche. 
quer-chamber. Ca. Parl. 56. Salt. 511. 
So upon a judgment in chancery, it lies in 
parliament as well as in B. R. D. zy H. b. 
14. 5. 1 Kol. 745.1. 4. So upon a jug. 
ment before juſtices in Eyre. 1 Rol. 725. 
35. Or upon a judgment before comnil. 
/ fioners at St. Martin's. 2 Sand. 228. 
5 So error lies in parliament upon an . 
tainder for treaſon; for though the |, 
| 33 H. 8. c. 20. fays, that judgment of u. 
tainder by common law ſhall be of as good 
force, as if done by authority of parliament, 
this ſhall be intended of a lawful attainder, 
Ha. F. p. 19. So upon a judgment for the 
king, as well as for a common perſon, 1. 
22. So upon a judgment in appeal by which 
the defendant was acquitted. Id. 20. 
But it does not lie in parliament upon a 
judgment in C. B. before it is affirmed or rec. 
reverſed in B. R. Id. 20, 21. the 


act 

| 

In other Courts. I | 

Error of a judgment in the hujlings of cer 
London, lies before commiſſioners at St, Mar- 
tin s. | dar 
Of a judgment before the ſheriffs of Lu- mey 
don, lies in the huftings there. ; ” 
Of a judgment in the cinque ports, lies be- oy 
fore the wardens of the cinque forts, at, Shep- 2 


Way. 00 
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Of a judgment in the ſtannaries, an ap- 
peal lies to the warden of the ſtannaries, and 
from him to the prince, or if no prince, to 

P Þ , 


the king's council. 5 Com. Dig. 257. 


7. Upon what Judgment. 


Error lies of any judgment in a court of 
record, though it be void, as being out of 
the juriſdiction in an inferior court. 1 Rol. 
744.1. 30. Though it be upon a writ of 
falſe judgment; for the laſt judgment is of 
record. Id. J. 27. 

It lies upon a judgment for coſts upon a 
non-ſuit. Id. J. 23. So in the exchequer 
chamber. Stra. 235. 

Upon a judgment in ſcire facias upon a ſta- 
tute, or recognizance. Dy. 315. 1 Rol. 
744. J. 40. 751. J. 45. 

Upon a judgment by any judge or court of 
record, which acts according to the courſe of 
the common law, though newly erected by 
act of parliament. R. 1 Salk. 263. 

Upon a judgment on an indictment. Adm. 
1 Salk, 266. 

But error does not lie upon adecree in chan- 
cery. 37 H 6.14.6. 1 Rol. 744. J. 44. 

So, it does not lie upon a peremptory man- 
damus. R. in B R. and affirmed in parlia- 
mnt. 2 Mod. Ca. 27. Allo vide Stra. 536. 
Nor on a mandamus, when the return is al- 
lowed. Stra. 625. 

Nor upon an order by juſtices of the peace, 
though they are juſtices of record. 1 Rol. 


H h 2 744. 
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- 744. J. 48. Dub. 2 Jon. 167. Though [ 


conceive, there is not room for doubt. 
Nor upon refuſal of a prohibition in B. g. 
Semb. 1 Salk. 36. I apprehend this is law, 
Nor upon an order, &c. of a juriſdiction 
newly erected, which does not proceed ac. 
cording to the common law. 1 Salk. 263. 
Nor, upon an habeas corpus denied. Dy), 
Salk. 504. D. 2 Mod. Ca. 29. How cane 
' writ of error lie in ſuch caſe, when there i; 
not any ſuit, or judgment upon record? 
Nor for a matter of fact, which does not 
appear upon the re ord; as, if a ſtatute flap 
is not ſealed.” R. Cro. El. 233. 
Nor does it lie upon an interlocutory judg- 
ment before the final judgment: As, upon 
a judgment in partition. Quod partiti fit, 
Upon a judgment guod computet in account. 
Upon a judgment in treſpaſs, &c, by de- 
fault, before a writ of inquiry returned, and 
final judgment thereon. 5 Com. Dig. 257. 
But a writ of error may be ſued out betore 
final judgment ſigned, and if final judgment 
is delayed, with a view that the writ of error 
may be ſpent, before final judgment, the 
plaintiff may be compelled to fign his judg- 
ment; and if he does not, I believe the court 
| hath ordered a writ of error to iſſue, at the 
expence of the plaintiff in the ſuit, or his at- 
torney, and ſet aſide an execution iſſued by 
ſurpriſe. 
Error does not lie upon a judgment fer 
part, until the whole plea 1s determined: 
As, in a ſuit againſt ſeveral, if there is judg. 
ment againſt one, error does not lie until 
2 judgment 
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judgment againſt all the defendants. 11 Co. 
39. Nor, if the judgment is for part of the 
demand, until judgment for the whole 
11 Co. 39. 6. R. Dy. 291. 6. | 

Yet, if the party dies, ſo that nothing 
more is done, error lies for the party grieved 
by the award or interlocutory judgment. 
11 Co. 41. 4. 

So, in ejectment, error lies upon the judg- 
ment for the term, before a writ of inquiry. 
R. Lat. 212. 

Or, if there is a ſuit againſt ſeveral upon 
ſeveral originals, error lies upon a judgment 
againſt one. 11 Co. 41. 4. 2 Rol. 126. 

So, it lies after final judgment, before ex- 
ecutron or writ of inquiry. 5 Com. Dig. 258. 

If defendant is found not guilty as to part, 
there muſt be a judgment for him as to that 
part, or error lies. Stra. 780. 


8. At what Time it ſhall be ſued. 


If a writ of error is ſued out before final 
judgment, though a mzzzie? is entered upon 
the roll, and the record certified; yet it is 
not thereby removed. R. 11 Co. 41.9. 

Yet, after judgment ſigned, error may be 
ſued before entry upon the roll; for it 1s 
not entered until the vacation. R. 1 Rel. 
750. J. 25. 

do, it may be ſued, returnable in B. R. 
of the ſame term, in which judgment was 
given in C. B. R. 1 Sid. 104. Though it 
15 teſted before judgment given, 1 R. 3, 4. 
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And for error in proceſs, which coram +. 
bis, Cc. it muſt be ſued the ſame term in 
which judgment was given. Per Jillian 
1. 

Although error ſhould be ſued within 
twenty years after the judgment, yet the 
court will not quaſh it, if brought twenty. 
nine years after, becauſe it would deprive 
him of replying the exceptions in the ſtatute, 
Stra. 837. 

If the writ of error is returnable before 
judgment, it ſhall be quaſhed. Stra. 891, 


9. By whom it ſhall be Sued. 


All parties againſt whom judgment is given 
ought regularly to join in error. Though 
ſome get nothing by the reverſal, they ought 
to join for conformity. 5 Com. Dig. 258. 

As a biſhop in a quare impedit, who claims 
nothing but as ordinary. K. 3 Lev. 176. 
Cro. El. 65. 

So all executors, againſt whom the judg- 

ment was, though only one appeared. K. 
1 Salt. 312. But if one makes default, he 
may be ſevered. Mod. Ca. 40. 

And a party may have error, though he 
was not an original party: As, tenant by 
voucher or reſceipt. 1 Rol. 747.1. 48. 

So error may be by him, who was privy: 
As, by the heir. F. N. B. 21 N. And he 
need not ſay, how heir. R. 2 Cro. 160. 

By an executor, or adminiſtrator, F. N. 


B. 21. N. 
80 
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So error upon an attainder of treaſon or 
felony may be brought by an executor, as 


well as by an heir, 

So, by a privy in ce: As, by him in 
reverſion or remainder after a term for life or 
years, when the term is determined. And 
by the far. g R. 2. c. 3. while the eſtate for 
life or years continues. So, by him in re- 
verſion after an eſtate tail, after the entail is 
determined. Though it be upon a fine by 
tenant in tail ; for thereby the remainder was 
diſcontinued. 

But, it muſt be by ſuch privy as hath be- 
nefit by the reverſal ; As, error upon a judg- 
ment againſt a tenant to him and his heirs 
females ſhall be by the daughter, who is the 
heir to the ſpecial tail. 5 Com. Dig. 258. 

Upon a judgment of land of the nature of 
Borough Engliſh, it ſhall be by the youngeſt 
lon. F. Ne Be 21. £4 

It muſt be by him in immediate remainder, 
R. 5 Mod. 396. And if the remainder was 
not executed, the plaintiff in error ought to 
make himſelf heir to him, who had in him 
the eſtate executed. Dy. go. a. 

If an annuity in fee be recovered againſt 
the heir upon the grant of his anceſtor, the 
adininiſtrator of the heir ſhall not have error. 
R. 1 RI. 749.1. 35. And a man, who is 
neither party nor privy, ſhall not have error. 
Id. 747. I. 33. As, if money is taken in 
the hands of B. by foreign attachment, B. 
ſhall not have error to reverſe the judgment. 
Id. 747. l. 50. 

H h 4 If 
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If the tenant alien pendente lite, the alienee 
ſhall not have error. Id. 748. J. 41. Nor 
an aliente of lands after a ſtatute or recogniz- 
ance acknowledged. Semôò. Id. 1. 15, cont, 
8. 

Nor bail of a judgment againſt the principal, 
Though joined with the principal. 5 Com, 
Dag. 259. 

So a ſtranger cannot aſſign error in arreſt 
of judgment upon an indictment. Salk. ko. 
If there are five defendants, and three are gc- 
quitted, error mult be by the other two only. 
R. 2 Cro. 138. | | 

A reverſal by him, who ought not to have 
error, may be reverſcd. R. Id & R. 5 Mad. 
399. 

If judgment is againſt two, and one only 
brings error, it1s bad, even though the ather 
is dead, if it does not appear; but if it ap- 
pears any where, that the other defendant 1s 
dead, the ſurvivor may bring error without 
being exccutor of the deceated. Sd. 273. 
If judgment is againſt two, writ of error dd 
grave damnum of one only will not lic. Se. 
606. 2 L. Ray. 1403. B. R. H. 135. 

The writ of error muſt deſcribe the ſuit by 
the names of all the partics, though ad grade 
damn um of thoſe only who bring erior, Sa. 
(82. 

If two executors join in a writ of ertor, 
and one of them wil not aflign errors, ths 
court, will give the other time to ſummon 
and fever. Stra. 762. 

If an indictment fcis forth, that the inba- 
bitants of ju.b part of three pariſhes as ine 

Way 
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way lies through, are bound to repair, and a 
writ of error is of a judgment againſt the in- 
habitants in general, ad grave damnum of 
them, it ſhall be quaſhed. Sra. 1110. 

If in an action againſt three executors, one 
pleads plene adminiſtravit, generally, and 
there is judgment againſt him de aſets in 
uturo; and the other two plead judgment 
and plene adminiſtravit ultra, and a verdict 
againſt them; they muſt all three join in er- 
ror. Wilſ. 88. 6 

Tenant in remainder may bring error agatuſt 
a common recovery where the tenant in tail, 
vouchee, died before the judgment; and he 
need not ſet out a complete title, but only 
ſhew the connection and privity between him 
and the perſon againſt whom the recovery 
was had. 1 Burr. 410. Vide pt. No. ro. 

Error cannot be taken out in the name of 
the caſual ejector. 2 Burr. 750. Barnes. 


179. 
19. Againſt whom it ſhall be Sued. 


| Error ought to be ſued againit all the par- 
ties to the recovery, So againſt any, who 
was party or privy to the judgment, Ang if 
any, who was party, has now not ing, yet he 
ſhall be named a defendant in error. F. N. 
B. 18. J. 
in error of a judgment whic'i concerns 
land, there ſhall be a „ire /acias the ter- 


retenant before he can be ouſted. Dy. 321. 
Ray, 5 And this ai ugs belore the 
Jeire facias ad audiend e, , zl. And 


It 


F ane 


it is now the courſe of the court to have 
a ſcire facias againſt the heir and terretenants, 
R. 3 Mod. 274. Though the heir is within 
age. 1d. So in error upon a fine and com- 
mon recovery. R. Carth. 112. Skin, 273. 
So in error upon a judgment for the kin 
in an action by qui tam, &c. there ſhall be à 
 fetre facias againſt the informer. Sav. 10, 
In error to reverſe a common recovery (for 
the death of the vouchee before judgment) 
ſeire facias, or any warning to the Heir is not 
neceſſary. 1 Burr. 410. Vide ante, No. g. 


11. The Manner of ſuing Error. 


To obtain a writ of error, the attorney 
from the dogget of the prothonotary finds the 
number of- the roll, and thereby finds the 
roll in the treaſury, of which he takes a copy, 
and thereupon the curſitor makes out a writ 
of error. 

Several writs of error may be ſued at the 
ſame time: as one by the tenant, another by 
the vouchee. F. N. B. 21. M. And it 
ſhall be ſued ex officio, though it be againſt 
the king, without petition. 1 Salk. 264. 
cont. 1 Ver. 170, 175. Vide infra. | 

When the writ of error is made out, it 
ſhall be entered on the remembrance of the 
clerk of the errors, who takes a note for bail, 
if bail is required. And then the party and 
his bail enter into a recognizance before the 
chief juſtice, who ſubſcribes it. 

In what cates bail is required, and in what 


manner it ſhall be given, Vide poſt, No. 1 


Cc» 
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If error is brought in criminal caſes, it 
muſt be allowed by the attorney general, for 
it is ex gratia, and the chancery will not 
direct it. Eg. Ca. Ab. 414. But, if it is 
real error, and the attorney general refuſes, 
there may be a petition to the king. 

If error is brought in parliament, it ſhall 
not be allowed without the king's warrant. 
Vid. Intr. 5. Per Cook, C. F. Godb. 247. 

So error upon an attainder by indictment 
ſhall not be allowed without a petition to the 
king. Per 2 J. 1 Rol. 175. 

So, in every caſe, where the king is party, 
and the error is in the ſubſtance of the judg- 
ment, and not in proceſs, or a collateral 
matter; Sav. 131. 

The defendant ſhall not be diſcharged out 
of cuſtody upon bail, upon a writ of error in 
parliament. 1 H. 7. 20. 4. 

If error be upon an indictment, the proper 
courſe is to remove it by certiorari, then to 
have error, which coram nobis, &c. and there- 
upon the defendant in error gives a rule to 
aſſign errors. 1 Salt. 266. And if, upon 
ſuch rule, the plaintiff does not aſſign errors, 
the defendant may move for a peremptory 
rule, and then, if he does-not aflign, he ſhall 
be non-ſuited, and the defendant may take 
out execution. d. | 

The proceſs in error ſhall be alias and 
pluries, and if the record is not then remov- 
ed, an attachment againſt the judge, who 
ought to return the record, to whom the 


writ was directed. F. N. B. 22, G. The 


3 pluries 
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pluries may be returnable in the ſame court 
with the writ of error, or in chancery, Id. 

If it is returnable in chancery, and there. 
upon the record certified there, the chancel- 
lor with his own hand may bring it to the 
court, where error was brought, without a 
writ of miutttmus. Id. 

It after error in the exchequer-chamher, 
and bail there, error is brought in parliament, 
there muſt be freſh bail. Stra. 5 27. 

If a rule for better bail is ſerved on a ſer- 
vant of plaintiff's attorney on Tueſday, tho 
it comes not to his knowledge until Saturday, 
the court will not then grant time to perfect 
bail, unleſs real error can be ſuggeſted. 
2 Wilſ. 144. $3 

In debt on bond conditioned for perform- 
ance of covenants, and judgment by default, 
although the condition does not appear on re- 
cord; yet this being examinable by affidavit, 
there thall be no bail. Barnes, 72. 

Proceedings ſhall not be ſtayed, becauſe 
the chief juſtice has not ſigned the return, 
Mes. k003-'i B. R. H. 344. 

Error is loſt, if not returnable before the 
death of the chief juſtice; but execution may 
not be taken without leave of the court. 
Barnes, 201. 

The court will not aon pros a writ of error 
brought contrary to plaintiff's undertaking, 
if it appears the judgment and undertaking 
were during his minority. B. R. E. 104. 

If a writ of error returnable in the exche- 
quer-chamber, abates by defendant's death, 
the new writ cannot be to the exchequer- 

| chamber, 
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chamber, for only a tranſcript of the record 
is there, the record is in the exchequer; the 
court will make a rule for a remittitur to be 
entered on the record, with a ſuggeſtion of 
the death. 2 Vezey, 288. 

B. R. will oblige plaintiff in error in par- 
liament, upon a judgment in ejectment, to 
enter into a rule not to commit waſte or de- 
ſtruction pending the writ. 3 Burr. 1823. 

If error be of a fine, Sc. in a count 
palatine ; though it be returnable in B. R. 
yet the court there may, after reading the 
writ, without /czre facias to the defendant, 
or with it, reform manifeſt error. Dy. 321. 
a. And if the firſt judgment be reverſed 
upon a ſpecial writ of error, both judgments 
may be examined in B. R. Id. 


12. When it ſhall be à Superſedeas. 


A writ of error being allowed (and bail 
given, when bail is required), it ſhall be a 
ſuperſed:as of any ſublequent execution. 1 
Salk. 321. And thereupen a ſuperſedeas may 
be fued out and filed with the ſheriff, &c, 
F. N. B. 239. i 

So error with notice thereof ſhall be a ſu- 
perſedeas, before the writ allowed. 1 Salk. 
321. 2 Mod. Ca. 130. I have given the 
authorities, but I conceive now, a writ of 
error is not a ſuper jedeas, until allowed, and 
notice, 

It execution be after a writ of error al- 
lowed, without notice of it, reſtitution ſhall 


be 
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be granted, though the writ of error was 
not allowed *till 24 Oc. and the writ of er. 
ror was teſted the 23d. for of courſe, judg. 
ment is not ſigned 'till four days after the 
beginning of the term, which was the 27 
Ag 

And a writ of error ſhall be a ſuperſedras, 
though it be of a judgment in a former writ 
of error, in which a /uperſedeas was granted, 
though the record is not removed, but only 
a tranſcript to the court where error is 
brought, though no notice of the writ al- 
lowed. - 5 Com. Dig. 260, 261. 


If judgment is affirmed, the ſuper/edeas 


continues till the record is ſent back. id. 
261. 

If error is diſcontinued by the not coming 
of the juſtices. R. 6 H. 7. 15. 6. 80 if 
the plaintiff in error is non-ſuited, or diſ- 
continues, or error abates. R. SH. 404. 1 
Sal-. 261. 

In error upon a quare impedit, there ſhall 
be a non moleſtand to ſtay execution till er- 
rors diſcuſſed. Dy. 76. b. And, if execu- 
tion be afterwards done, it will be a con- 
tempt. R. 2 Bult. 194. 

But if execution is executed, before error 
allowed, or notice, there ſhall be no reſtitu- 
tion. 1 Salk. 321. Mod. Ca. 130. 

Though it was returned or filed after error 
notified. Mod. Ca. Thid. And if it is levied 
in part, ſuch part may afterwards be applied 
to the debt. R. Tel. 6. For the ſheriff may 
return the goods, and afterwards upon 4 
venditioni exponas, ſell them. id. _ 

u 
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But without a venditioni exponas, the ſale L 
will be void. R. 1 Rol. 894. J. 10. | 
If a writ of error abates, a new writ of ll 
error in the ſame court is no /uper/edeas. R. | 
1 Mod. 285. Nor error in parliament, and 
errors aſſigned, if the parliament be diſſolved. 
R. Ray. 5. | 

So, if error is in parliament, and it abates 
by prorogation, though there is no default 
of the party, yet a new writ of error returna- 
ble at the next ſeſſions of parliament is no 
ſuperſedeas. 5 Com. Dig. 261. 

So, where the firſt writ of error is returna- 
ble at the next ſeſſions of parliament, it is 
no ſuperſedeas in reſpe& of the diſtance of 
the return. R. 1 Vent. 266. where a term 
intervenes. Semb. 3 Mod. 125. 2 Leo. 
120. 

So, if a writ of error 1s returnable in B. 
R. or exchequer, after the next term. I Vent. 
266. or, on the laſt return of the next term; 
for it ſeems an affected delay. Semb. 1 Sid. 
45. 154. 1 Vent. 266. 

So, if judgment is affirmed in the exche- 
guer-chamber, and after a ſcrre facias there- 
upon a guare execution non, &c. is brought, 
and execution is awarded, and then a writ of 
error is brought thereon, it ſhall not be a 
ſuperſedeas. R. 5 Mod. 230. 

So, if after error, the record is not remov- 
ed, for a delay appears. Pr Reg. 210. And 
the plaintiff may have a writ de executione fu- 
dicii. Mod. Ca. 220. So, if by defect in 
the writ of error the record is not removed, 
execution may be taken out without motion. 
1 Sal. 
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1 Salk, 265. Otherwiſe if the writ of error 
abates. Lid. 

By the fat. 3 Fac. c. 8. Error is no fu. 
perſedeas upon a judgment in debt for money 
only, or rent, or any contract, if the plain- 
tiff does not find bail, &c. As, in debt, 
covenant, Sc. for non-payment of rent, &c, 
SB. 14. 2 Keb. 131. | 

Nor by the fat. 13 Car. 2. c. 2. ona 
judgment after verdict in debt for not ſetting 
out tithes; in an action upon the caſe upon 
a promiſe for payment of money, trover, 
covenant, detinue, or treſpaſs, 

Nor by the fat. 16 and 17 Car, 2. c. 8. 
On judgment after a verdict in any perſonal 
action, or in ejectment or dower. 

So, it is no /uper/edeas if bail is not found 
purſuant to the „at. 3 Fac. where error is 
upon a judgment in debt upon a bond for 
payment of ſo much money as A. ſhall de- 
clare due upon account between them, R. 
Per 'qg I Te. 117. c 

So error in parliament is no ſaperſedeas, if 
a new recognizance is not given by bail, 
where there was bail upon error before 
brought in the ſame cauſe in B. R. for ſuch 
bail are not liable to the coſts in parliament. 
R. 1 Salk. 97. R. 2 Mod. Ca. 79. 

But bail is ſufficlent, though the defendant 
himſelf doth not give his recoguizance. K. 

Carth. 121. 

There may be exception to the bail, with- 
out notice, but they cannot take out exe- 
cution, -without a four day rule for better 


bail. 1 Sal. 98. 
By 


1 
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By the fat. 13 Car. 2. and 16 and 17 Car. 


2. thoſe clauſes do not extend to error by an 
executor or adminiſtrator, nor are they with- 
in the fat. 3 Fac. c. 8. if error is brought 
by them upon a judgment againſt the teſta- 
tor, &c. or againſt themſelves as executor or 
adminiſtrator. Otherwiſe, if the executor 
or adminiſtrator is chargeable de bonzs pro- 


priis. 5 Com. Dig. 262. 


So the tat. 3 Fac. c. 8. does not require 
bail in error upon a judgment in debt upon a 
bond for performance of covenants. id. 
Though the breach be for non-payment of 
rent, GS. Ibid, Nor in error upon a judg- 
ment for payment of money at the return of 
a ſhip, and performance of the articles of a 
bottomree contract. R. SH. 14. Dub, Mod. 
Ca. 38. Vide infra. 

Nor in debt for not performing an award. 
Or for arrearages of an account. 5 Com. Dig. 
262. 

Nor in error upon a judgment in an action 
upon the caſe, upon a bill of exchange. S. 
» Nor in debt upon a bond to indemnity. 

14. 

Nor in error brought againſt an avowant 
for rent by the plaintiff in replevin; for it is 
not debt brought by him. R. Hob. 265. 

On a Lottomree- bond, there muſt be bail, 
Stra. 476. 

Though an executor is not obliged to give 
bail, yet it he gives it, it is good. Stra. 745. 
2 L. Ray. 1459. 

It bail do not apply to ſtay proceedings, 
pending error, 'till the time to ſyrrender is 

Vot. I. I 1 out, 
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out, the court will not give them any time 
for that purpoſe, but only four days to pay 
the money after judgment aftirmed, Stra. 
1270. | 1 | 
Bail is not requiſite: on bringing writ of 
error on judgment, in an action of debt, 

founded on a prior judgment. R. by all 
the Fudges. Bidleſon, v. Wytel. T. 4 Geo. ;. 
3 Burr. 1545. | 
Nor on judgment, in action of debt upon 
a recognizance of error, 1d. 1566. 

It rule for better bail is ſerved in vacation, 
defendant muſt juſtify before a judge, or exe- 
cution may iſſue. Barnes, 211. 

If there is a verdict againſt four defendants, 
and judgment by default againſt a fifth, who 

brings error, without bail : court will give 
leave to take out execution againſt the four, 
Barnes, 202. 

A certificate from the clerk of the errors, 
that bail is not put in, is not neceſſary before 
taking out execution. Barnes, 212. 

If the defendant is taken on ca. fa. and 
bail in error is afterwards perfected, he ſhall 
be diſcharged ; but on a ff. fa. the proceed- 
ings, ſo far as the ſheriff has gone, mult ſtand. 
Toid. | 

In ejectment, after verdict, though writ 
of error allowed, if no recognizance entered 

into, nor bail put in, plaintiff may take out 
bab. fac. off. and take poſſeſſion. bid. F 

If defendant, a priſoner, brings error, and 

puts in bail, he ſhall have a ſuper/edeas ; for 


though the writ ſhould be non-prof"d for 
| | | want a 
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want of tranſcribing, bail are liable. Barnes, 
I upon the return of a ſcire facias, the 
plaintiff aſſigns his errors, all further pro- 
ceedings ſhall be ſtaid upon it; but where 
he ſtands out upon pleadings to the /cz. fa. 
execution ſhall go, it it be adjudged againſt 
him. Stra. 390. | 

A writ of error in parliament is no ſuper- 
fedeas, if it be not tranſcribed in fourteen 


days, and the parliament be diſſolved. Buns. 
Pg 


If error is brought in parliament, though 
the houſe is prorogued, and the record has 
not been tranſcribed, the court will not on 
| motion grant leave to take out execution. 
Ibid. 131. 

It is a ſuper ſedeas, though ſued out before 
judgment. Stra. 631. If plaintiff defers 
ſigning judgment 'till error ſpent, and then 

- brings debt on judgment, the court will 
order a new writ of error at the attorney's 
expence. Barnes, 250. 


| After error brought, plaintiff cannot take 
. out a ca. /a. and return aon eſt inventus, in 
. order to proceed againſt the bail. Stra. 867. 
; And, if he does, it ſhall be ſet afide with 
: coſts. B. R. H. 315. Stra. 1186. Wilſ. 
. 16. 
vt If error abates by the act of plaintiff (as if 
feme-ſole marries) execution ſhall go. Stra. 
nd 880, 101 8. 
of After affirmance, error coram vobis, with- 
or out leave is no ſuper/ſedeas, for it cannot be 
nt allowed without leave. Stra. 949. 


1i 2 On 
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On an action brought upon the recogni. 
zance, on affirmance of judgment in eje&. 
ment, if defendant pleads no damages occur- 
red, and plaintiff replies non- payment of 
coſts, and on defendant's motion, it is refer- 
red to the maſter to ſee what is due, plaintiff 
ſhall have the meſne profits as well às coſts, 
and it ſhall ſtay in the maſter's hands until 
writ of inquiry for meſne profits is executed, 
and then proceedings to ſtay. B. R. H. 57. 

If plaintiff pleaſes, he may waive the da- 
mages ariſing from waſte and meſne profits, 
and be ſatisfied with the coſts awarded; and 
then there is no need of writ of inquiry, but 
he may proceed on the recognizance 1n error 
without it. Andr. 153. 

A bond given by A. to B. to pay a ſum 
certain, (the debt of C.) by inſtalments, the 
laſt whereof is ſtill future, is an obligation 
for the payment of meney only, within 
3 Jac. I. c. 8. 2 Burr. 7406. 

A writ of error is a ſuperſedeas only from 
allowance. Barnes, 376. 

No contempt is incurred by taking out ex- 
ecution, until after notice of writ of error. 
14. 

Execution after error allowed, and bail, is 
irregular, though the writ of error was te- 
turnable before judgment ſigned, if it was 
ſigned the ſame term, even though error re- 
turnable the eſſoign- day; not if ſigned in a 
ſubſequent term. Barnes, 197, 180, 260. 

An executor may revive, but cannot take 

out execution pending error. Barnes, 432+ 


if 13. Record 
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13. Record, how removed. 


When error is broughtin B. R. of ajudg- 
ment in C. B. a mittimur is written upon the 
roll, and thereupon the record itſelf (except 
in the caſe of a fine) is tranſmitted to B. R. 
1 Rol. 752.1. 45. F. N. B. 20. F. 

And in error of a fine in the buſtings of Ox- 
ford, the record itſelf ſhall be removed. 
1 Rol. 753. J. 5. | 

The whole recoid ſhall be removed. 
5 Com. Dig. 202. 

If the verdiQ is quaſhed for inſufficiency. 
in point of law, apparent upon the record, 
it ſhall be removed. R. 2 Sand. 254. 

But, in error of a fine, only the tranſcript 
ſhall be removed; for if it is affirmed, B. R. 
has no chirographer, nor can hold plea in 
quid juriſclamat, Yet B. R. may ſend for a 
note of the fine and reverſe it. Or command 
the treaſurer and chamberlain to take it off the 
file. 5 Com. Dig. 263. 

So in error in the exchequer upon a judg- 
ment in B. R. only the tranſcript ſhall be 
lent. 2 Cro. 535. 8o in error in parliament 
v pon a judgment in B. R. for the chief juſtice 
conveys the roll with the tranicript to the 
houſe of lords, and leaving the tranſcript 
there, takes back the roll. 5 Com. Dig. 263. 

If error be in B. R. ofa judgment in C. B. 
though the judgment and the record, on 
which it is entered, be removed; yet the 
original ſhall not be removed. 1 Rol. 753. 
„7. Nor is it neceſſary in error of a judg- 
| ment in an inferior court. Id. J. 10. 


1 But 
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But in error upon a judgment in an infe. 
rior court upon a ſcire facias againſt bail, the 
proceedings in the original action may be re- 
turned. R. Ray. 431. 

And when, upon error, the original, im- 
parlance, warrant of attorney, or other part 
of.the record is not returned, the plaintiff in 
error may alledge diginution, and have a 
certiorari for the part not returned. 1 Sall. 
267. 

Tus diminution may be alledged in error 
upon a judgment in Wales, in a county pala- 
tine before juſtices of oyer and 7Zerminer, as 
well as upon a judgment in Weſtminſter-ball, 
I Sid. 40, 139, 147. 

If a different original, &c. is returned, the 
defendant may alledge diminution, and re- 
turn a new original. So, if want of an ori- 
ginal, Sc. be aſſigned for error, the defen- 
dant in error, may alledge diminution, and 


have a certiorari. Or may by rule compel 


the plaintiff to do it, 5 Com. Dig. 263. 

But, if neither the plaintiff or defendant 
does it, but defendant pleads in nu/llo eff er- 
ratum, judgment ſhall be affirmed. R.1 
Salk. 267. Sho. 76. 

If a certiorari is awarded upon diminution 
alledged, the defendant in error may enter a 
rule with the ſecondary for a return of the 
writ, and if it be not returned at the day, the 
benefit of it will be loſt. Vid. Intr. 4. 
1 Salk, 267. | 

But diminution cannot be alledged in error 
upon a judgment in an inferior court. 1 Sid. 
40. R. 1 Salk, 266. Nor after in nullo eff 

78 erratu n 
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erratum pleaded, Yet after in nullo, Ge. 
leaded, the court, ad informandum in matter 

of fact, and for affirmance of the judgment, 

may award a certiorari. 5 Com. Dig. 263. 

So, in all caſes, the court may award a 
certiorari for any part of the record, not re- 
turned, or miſtaken; for though the party is 
eſtopped by plea of in nullo eſt erratum, the 
court ſhall not be. R. 1 Salk, 270. 

If there is a material variance between the 
writ of entry, and the record certified, the 
record is not removed thereby: As, if it va- 
ries in the ſtile of the court. If it varies in 
the judges of the court, Or ſays in curia 
nofira, &c. where the judgment was in the 
time of the predeceſſor. So, if it varies in 
the name of any party, his abode, or addi- 
tion. Or mention more or fewer parties, Or 
a different ſum for damages, Cc. Or differ- 
ent particulars recovered. Or different 
pariſhes, where the lands lie. 5 Com. Dig. 
264. 

So, if the writ be directed to A. of a judg- 
ment coram vobis, and the record is placita 
coram, B. and afterwards there is an entry, 
that B. died, and A. was made chief juſtice. 
R. Sho. 26. 

If error is ſued, and the record returned 
before judgment given. Semb. 1 Lev. 137. 

So, if the writ of error mentions a ſuit by 
bill, where it was by writ of privilege, or 
by original. R. Salk. 660, 

But, if the writ of error does not mention 
ſome things ſo fully as the record, the writ 
ſhall not abate for it: As, if it does not 


117 mention 


[ 488 ] 


mention the party's addition. Per Tui. 

1 Sid. 104. Per 2 F. Dy. 256, 6. 

If it is of a judgment in Wales, or an in. 
ferior court, in a quod ei deforceat proteftandy, 
Se. and it omits the proteſiando. R. 1 Sid. 

139. If error of a judgment in quare impe. 

dit ſays, quia in recordo et reddito judicii c- 
ram vobis, &c. where the judgment was be. 
fore juſtices of aſſiſe. Dy. 77. a. 

Or error is to a ſheriff without naming bis 
name, of a judgment coram vobis, where it 
was before a former ſheriff. R. Mod. Ca. 61. 
If a writ of error omits the title of the judge, 
or that the ſuit was by writ, &c. Dub. 
Godb. 248. 

If a writ of error has a material variance, 
it abates, and the plaintiff ſhall have a new 
writ. 5 Com. Dig. 264. And the plaintiff 
may by motion quaſh his own writ for expe- 
dition. Vide 5 Mod. 67. 

If the plaintiff does not aſſign errors, and 
take out a ſcire Facias in the term when the 
record is removed, it is a diſcontinuance. 
F. N. B. 20 G. Vide poſt. No. 14. 

If the plaintiff or defendant in error dies, 
the writ abates. 

But the plaintiff cannot quaſh his writ of 
error upon a foreign ſuggeſtion: As, for 
want of all the parties, &c. 5 Mod. 67. 

If error abates, or is diſcontinued, after 
the record itſelf is removed, there ſhall be a 
new writ gue coram vobis reſidet, &c. K. 
1 Rol. 753. J. 40. R. Tel. 6. 80, if 
error is brought for error in fact, &c. upon 
a judgment in the ſame court. Vide " 

0, 
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No. 3. So, if a writ of error is quaſhed, 
where the writ was by one, when all the de- 
fendants ought to have joined. R. 2 Mod. 
Ca. 317, 381. 

But, if the record is not removed, there 
ſhall not be a new writ gue coram vobis, Cc. 
As, if a writ of error is brought before judg- 
ment given. R. 1 Rol. 754. l. 20. Vide 
ante, No. 7. 

So, if a writ of error is quaſhed for a mate- 

rial variance. Tel. b. vide ſupra. So, if 
only the tranſcript of the record was remov- 
ed. R. 1 Rol. 755. l. 10. D. 3 Co. 15. 6. 
Vide ſupra. 
If the writ is inter A. nuper de Weſtm' in 
com Midd' and the record is only nuper de 
Weſim'. if Middleſex is in the margin it is 
well enough. Stra. 316. | 

The court may take notice that the record 
is imperfect, and award a certiorari for their 
own ſatisfaction before errors aſſigned; Stra. 
440. Vide B. R. H. 118. | 

If error in parliament is not tranſcribed-in 
fourteen days, the defendant in error, on 
motion, ſhall be at liberty to take out exe- 
cution, if it is not tranſcribed and certified 
in eight days. Bunb. 69. 

It an erroneous writ of privilege is aſſigned 
for error, it muſt be brought before the 
court by certisrari; the recital in the decla- 
ration is not ſufficient. 2 L. Ray. 1398. 

The return is good, though the name of 
office is omitted, if it ſays, as to me within 
is directed. Stra. 69 5. 


If 
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If to a certiorari return'is made, that there 
is no ſuch writ remaining in the office, and 
on a ſecond certiorari, return is made, that 
on ſearching the writ, there is ſuch a writ, 
the ſecond return ſhall be taken to be true. 
2 L. Ray. 1476. 

A ſecond certiorari ſhall not be granted to 
reverſe a judgment. Stra. 765, 819. 

Errors cannot be verified by a certiorari, 
teſted before the writ of error. Stra. $19, 
2 L. Ray. 1554. | 

On a writ of error C. B. ſends up the 
very record, but B. R. ſends only a tranſcript 
to the exchequer-chamber, and therefore the 
tranſcript muſt be brought back to B. R. 
to be amended by the original record. Stra. 
837. 

Nan in nullo eſt erratum pleaded, and ar- 
gued, and allowed to be a confeſſion of the 
errors, the court on affidavit may award a 
certiorari for affirmance of judgment. Stra. 

o. 

: i exception is taken to the omiſſion of a 
word of a writ, plaintiff in error muſt bring 
it before the court by certiorari. B. R. I. 
19. | 
"The court may award a certiorari to bring 
the original before them ad informand con- 
ferent” cur' though no diminution is alledged. 
BR. H. as. 

Defendant cannot have leave to tranſcribe 
the record (though plaintiff has not done it) 
to non pros the writ, and have the benefit of 
the recognizance. Vilſ. 35. The rule to 


tranſcribe may be ſerved on the _— 
SE. 
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ſelf. Barnes, 410. A non pros ſigned for 
want of tranſcribing the record, ſhall be ſet 
aſide, if final judgment is not entered. 
Barnes, 19%. 


14. Aſſignment of Errors. 
When it ſhall be. 


When the record is removed, the plaintiff 
in the ſame term ought to affign his errors, 
F. N. B. 20G. Lut. 354. And after er- 
rors aſſigned, he ſhall have a ſcire factas ad 
audiendum errores, returnable in the ſame or 
in the next term. F. N. B. 20 G. And if 
he does not aſſign errors, and take out a ſcire 


facias in the ſame term, the writ of error is 


diſcontinued, and the plaintiff put to a new 
writ. F. N. B. 20 C. Or the defendant 
may have a ſcire facias quare executionem non, 
Sc. and upon two nibils and judgment there- 
on, he ſhall have execution, though error is 
afterwards aſſigned. Carth, 41. 

So, if the plaintiff does not appear at the 
return of the writ of error, or aſſigns errors 


_ inſufficiently, being his own default, the de- 


tendant may take out execution. Tel. 7. 

It one plaintiff aſſigns error, he muſt do 
it in the name of all, except where the others 
are ſevered. Mod. Ca. 40. 

Errors muſt be aſſigned in term, not in 
vacation; for the court cannot then take 
notice of them, though they are material, 


5 Com. 


( 492 ] 
5 Com. Dig. 265. They mult be afligned 


be double. 5 Com. Dig. 265. 


upon the record, Id. F. 
If upon rule given, the plaintiff in error er 
in B. R. does not aſſign errors, and certify 10 
the record within eight days, he will be non- 
ſuited. Id. If the defendant takes out 2 be 
feire facias quare executionem non, &c. after 
tire fect returned, the plaintiff at the day nt 
of return may aſſign errors. Dy. 77. a, N 
' A ferre facias quare executionem non mult pa 
be returnable as the original proceſs was, 8. 
whether at a general return, or at a day cer. | 
tain. Stra. 694. 2 TL. Ray. 1417. te 
There can be no ci. fa. quare execut. nm 
until the tranſcript of the record below is te- th 
turned. Semb. B. R. H. 351. *. 
If neither plaintiff in error, nor his attor- 
ney can be found, the court will order that MN 
rule to aſſign errors fixed up in the king's 18 
bench office, ſhall be good notice, B. R. H. 1 
130. - 
"if plaintiff in error is dilatory, defendant it 
i muſt give a rule to tranſcribe; and if the Ol 
1 plaintiff will not, defendant may, non pros 
* the writ of error. Id. 351. MP 
\ A writ of error cannot be non-proſd with- 7 
1 out a rule to aſſign errors. 3 Burr. 1772. a 
i 15. How it ſball be. - 
1 The plaintiff may aſſign for error, an et- 
= . . Ti 
4 ror in fact, or errors in law. F. N. B. 20. 
| | E. But he cannot aſſign both; for this will : 
| 


Nor 


1 


ſ 
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Nor can he aſſign ſeveral errors in fact. 
F. N. B. 20. E. Yet he may aſſign ſeveral 
errors in law, and it will not be double. 
Id. 

He cannot aſſign an error in fact, unleſs it 
be aſſigned before the ſcire facias. Id. 

He cannot aſſign error in proceſs after in 
nullo eſt erratum pleaded, R. Cro. El. 83. 
Nor error for want of an original; for the 
party cannot alledge diminution. R. Id. 


"The plaintiff generally may appear by at- 
torney, and aſſign his errors. | 
But, if he be in execution, he muſt aſſign 
them in perſon. F. N. B. 21. A. Sed vide 
mfra. 

All the plaintiffs muſt join in the aſſign- 
ment of errors, for an aſſignment by one only 
is a diſcontinuance. R. 2 Cro. 94. Though 
after a ſcire facias ad audiendum errores, they 
all join in the re-aflignment. R. Id. Tho' 
it be in a quare impedit, where the biſhop is 
only nominal. R. Id. 

The plaintiff muſt put in a bill, contain- 
ing the ſeveral errors aſſigned. F. N. B. 
20 GC. And it ſhall not be general in omni- 
bus erratum eſt, but it muſt ſhew particularly 
erratum eſt in hoc, Sc. Id. 

Yet general error, that judgment was given 
for the plaintiff, where it ought to have been 
for the defendant, is well. 

Error may be aſſigned in every part of the 
record, 1 Rol. 760. I. 45. | 

If the afiignment of error concludes with 
an averment prout car” conſid it will be well, 

though 


1 


K ns 1 


though it is erfor in fact. Semb. 2 Leu. 
vide infra. 3 8 4 

If error in fact be aſſigned, notoriouſly 
falſe, the attorney may be fined. Salk, 516 
The court may give leave to a defendant 
in execution, to aſſign errors by attorney, 
Stra. 443. 28275 4 

If plaintiff in error means to take advantage 
of there being no bill, Gc. he muſt aſſigi 
it for error, take out a certiorari, and get it 
returned. 2 L. Ray. 1441. 

As error in fact, and in law cannot be 
both. aſſigned on one writ ; ſo after affirm- 
ance on error in law aſſigned, error coram vo- 
bis, and error in fact aſſigned, ſhall not be 
allowed. Stra. 975. a 

On error in fact aſſigned, plaintiff may con- 
clude with an averment; for defendant may 
put it in iſſue if he pleaſes. 1 Burr, 410. 


156. What Matters cannot be Aſſigned. 


The plaintiff cannot aſſign for error: matter 
contrary to the record. Nor a thing, where- 
of he may have advantage by plea, 5 Com. 
Dig. 266. 

Though judgment be by default, Dub. 
2 Cro, 547. I conceive, there is not much 
occaſion for doubt. | 

Or by complaint to the court of irregu- 
larity: As, that the original, Sc. was not 
returned by him, who was ſheriff, K. 
1 Salk, 265, Nor a thing, which was his 


own default, as a defect in his plea. 50 
9925 
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692. Nor a thing, which tends to his ad- 
vantage, if it was not by the court's default. 
5 Com. Dig. 266. | 

Error aſſigned, that defendant, an infant, 
appeared by attorney; plea, that defendant 
was of full age; demurrer, for that no place 
is ſhewn where he was of full age. R. Venue 
as to full age, or other perſonal quality, not 
neceſſary ; they are triable where the action 
is brought. Stra. 8. 

Error aſſigned, that A. who on the firſt 
trial was withdrawn in order for a view, was 
(worn to the ſecond panel, not allowed, 
Stra. 70, | 

If the deſcription of the judges of aſſize, 
A. and B. juſtices, &c. to take according to 
the form, &c. 

Omitting the word afſes, yet if it appears 
in other parts of the record, that they were 
juſtices of aſſize, it cannot be aſſigned for er- 
ror, for it would be contradicting the record. 
B. R. H. 166. 

The court will not permit a defendant in 
ejectment, who comes in of his own accord, 
and prays to be made defendant, which the 
plaintiff cannot oppole, to aſſign for error, 
that being an infant, he appeared by attor- 
ney. Stra. 33. Bail cannot aſſign for error 
matter which lies properly in the mouth of 
the principal. Id. 197. Nor matter which 
2 have been pleaded to the /c:re facias. 

id. | 

That A. who was ſworn as a juror return- 
ed on the principal panel, was not returned 
by the ſheriff; for it is contrary to the record. 

Sera. 
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Stra. 684. 2 L. Ray. 1414. That there 


is no venire, nor habeas corpora. Ibid, 

That the defendant died before the day of 
niſt prius, if the record mentions that he 
appeared on that day. 2 L. Ray. 1415. 

That the damages and colts given by the 
court on demurrer, are not ſaid to be given 
ex aſſenſu of the plaintiff. Semb. Stra. 867, 
2 L. Ray. 1570. 

In guare impedit brought by the crown, 
the original writ was returnable at a general 
return, the venire at a day certain, not error, 
not a diſcontinuance, but a miſcontinvance, 
and helped by the ſtatute of jeofails. 32 H. 
8. c. 30. which extends to the crown in civil 
fuits. Stra. 62. | 


A judgment cannot be reverſed by the re- 


cital of the writ, but the very proceſs itſelf 
mall be brought before the court. Stra. 
225. 

If a peer 1s put in miſericordia, &c. general- 
ly, it is not error. Jbid. 

F The death of plaintiff in ejectment. Stra. 

99. 
That a writ of inquiry does not bear ef 
in the name of the perſon who is chief juſtice 
cf C. B. for the court will not judicially take 
notice who are the judges of C. B. Stra. 
1089. Andr. 74. 

That defendant filed a warrant to defend 
by A. his attorney, and that on the judgment 
it appears he appeared, and defended by B. 
his attorney ; for it is contrary to the record. 


Wilſ. 8 5. 


17. Scare 
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17. Scire facias ad audiendum Errores, 


If the defendant in error does not appear 
upon the return of the ſcire factas, another 
ſcire facias iſſues. If he does not appear at 
the return of the ſecond ſeire facias, the 
judgment ſhall be reverſed, for two nb:ls 
amount to a garniſhment, Tel. 113. 

If the defendant appears, the plaintiff muſt 
align his errors, or by rule with the clerk 
ſhall have day for it 'till another term. 14. 
7. And if he does not, the defendant may 
have a ſcire facias quare execut. non, &c. and 
it the ſheriff returns zibil babeft, a ſecond 
feire facias having fifteen days between the 
tefie and return. Cro, El. 706. 

If the ſheriff returns fcrre fecr, or other- 
wiſe, at the return of the ſecond /c:re facias, 
the defendant may give a rule to aſſign errors, 
and if the plaintiff does not aſſign them, the 
judgment thall be aftirmed. Yid. intr. 4. 
2 Leo. 107. 

If a defendant in error dies, a /cire facias 
goes againſt his executor, and upon „tre 
fect or two nibils returned, the plaintiff thall 
atlign his errors, and if it be erroneous, the 
judgment ſhall be. reverſed. N. Tel. 113. 
Vide itt tra. 

In error upon a quare impedit, if the de- 
fendant takes out a ſcire fac ias quare execut. 
on, &c. which is returned ſerre fecr, at the 
day of the return, the plaintiff may atfign 
ls errors, though the ſcire facias was general, 

- 
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and not ad aſignandum errores. R. D). 
7 1 
If the plaintiff in error was outlawed he. 
fore error brought, and after appearance by 
the defendant, he does not aſſign errors, the 
defendant may take out a capras utlagatun, 
and need not have a ſcire facias. R. Cro. E. 
706. 
If the plaintiff outlawed, appears to aſſign 
errors, he ſhall be committed, till he finds 
bail for the outlawry, and alſo for ſatisfaction 
of the party. Id. 707. 
If the defendant, in error upon a judg- 
ment for land, appears, and is not the ter- 
tenant, a ſcire facias ſhall be awarded againſt 
the fertenaut, before the judgment reverſed, 
or errors examined: As, in error upon 2 
fine againſt the heir of the conuſee. Dy. 
321. So in error upon a common recovery. 
R. 3 Mod. 119. 
If the original plaintiff dies pending error, 


his executor may have ſcire facias quare, &c. 


out of C. B. before record tranſcribed ; after, 


out of B. R. and plaintiff in error may have 
cite facias ad audiend. out of B. R. againſt 

the executor. Barnes, 432. Vide ſupra. 
Plaintiff in error may not plead payment. 
Nor that the damages recovered had been 
levied. Stra. 679. 2 L. Ray. 1414. If 
iſſue was joined on ſuch plea, and found fot 
defendant in error, he might take out exe- 
cution; but not non pros. the writ of error, 
till after a rule to aſſign errors. Id. There 
mult be a rule on the /cire facias quare exe- 
| | Culid 
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cutio Gc. before there can be a rule to aſl] ign 
errors. Stra. 91 

On ſcire fect returned, if the defendant 
does not appear and join in error, plaintiff 
may put it in the paper without taking out 
a rule to join in error. 1d. 144. 

Scire facias in error need not lie four days 
in the office before the return, though /c:re 
facias againſt bail muſt, 3 Burr, 1723. 

If plaintiff below brings error to reverſe 
his own judgment, and does not procecd, 
the court will make a rule to aſſignu errors in 

a limited time, or his writ to be non profs'd 
| | for a ſcire facias would be here i improper, 3 
| Burr. 1772. 

If there are two defendants in error, and 
| one only prays ſcire factas quare, Sc. and 
| plaintiff comes in and aſſigns his errors, it as 


6 not error, though poſſibly be might have 
moved to quaſh it, but he has waived his ob- 

p jection, 3 Burr. 1789. 

| 18. Pleas to Errors afjigned. 

x | 


In nullo eff Erratum. 


n When the defendant appears, if the plain- 
f ti F aſſigns error in fact, the defendant may 
r join iſſue upon the fact. 1 Leu. 80. If he 
j- pleads in 2115 eft erratum, he admits the | 
4 fact aſſigned for error. But if the fact aſſiga- 


ed for error is no error, ix nullo eft erratum 
is a good plea, for it is in the nature of a de- 
K k 2 murrer, 


/ 
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murrer, and refers the matter to the jadg- 
ment of the court. 5 Com. Dig. 267. 

As, if the error is, that A. returned upon 
a panel, was afterwards ſworn upon the 
tales; for it is contrary to the record, R. 
2 Cro. 28. that A. was returned in the panel, 
and B. ſworn. SH. 49. | 

So, if the plaintiff aſſigns errors in law, 
the defendant may plead in nullo eft erratum. 
After in nullo eſt erratum pleaded, if the 
plaintiff diſcontinues, he ſhall not have a 
new writ of error, as he may, where he diſ- 
continues before plea. 5 Com. Dig. 267, 

If the. defendant dies after i nullo eff er- 
ratum pleaded, the court may reverſe the 
judgment without a new writ of error, for 
the writ does not abate. SV. 186. After 
in nullo eft erratum, aſſignment of general 
errors ſhall not be amended. 2 Mod, Ca, 

O1. 

: The ſtatute of limitations may be pleaded, 
and the judgment is to bar the plaintiff of 
his writ. Stra. 1055. . A writ of error can- 
not be brought after twenty years, How 
this matter mult be thewn and taken advant- 


age of. Vile, B. R. H. 345. 


19. Releaſe of Errors. 


The defendant may. plead a releaſe of er- 
rors, &c. So an heir, in error againſt him, 
though he has nothing in the land. 

If ſeveral ſue, and have judgment againſt 


them, and bring error, a releaſe of one plain- 
tilt 
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tiff is a bar, So, if there are ſeveral judg- 
ments againſt ſeveral defendants in treſpaſs, 
and they join in error, a releaſe of one is a 
bar. 

But a releaſe by one of the defendants in 
error is no plea againſt the others, though 
they were all ſued jointly and for a perſonal 
thing, For he who releaſed, may be ſum- 
moned and ſevered, where ſummons and 
ſeverance lie in the original action. 5 Com. 
Dig. 267. Vide 6 Co. 25. b. for the diſtinc- 
tions and reaſons, 

So, where there is judgment againſt ſeveral 
for a thing in the realty, a releaſe of errors 
by one is no bar againſt others: As, upon a 
judgment in partition. R. Cro. El. 65. 

A releaſe of errors pleaded after the efloin- 
day and before the guarto die poſt. muſt be 


pius darrein continuance, R. 2 Cro. 243. It 


a relcaſe of errors is pleaded, the judgment 
Mall be guad, the plaintiff in error vi caprat 
{er breve, not that the judgment ſhall be re- 
verſed, when it is erroneous. R. SHH. 50. 
o, if the releaſe is miſpleaded, or found 
againſt the defendant, the judgment ſhall 
not be reverted, except where error appears 
upon the record. Semb. 1 Salk, 268. The 
realon why the court will not affirm the judg- 
ment, where a releaſe is pleaded, is, becauſe 


the plea is a confeſſion it was erroneous. Stra. 


127. 683. 

It error in fact is alledged, which does 
not appear by the record, not is confeſſed by 
the party, the court ex officio may award a 

. certiorari 


: 
| 
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certiorari ad informand. conſcientiam. Per 
2 7. Holt. cont. 1 Salk. 268. Mod. Ca, 113, 
206. 

The defendant in error may plead, a fine 
after the land recovered, and five years paſſed, 
R. 1 Rol. 766. I. 10. So a releaſe by the 
demandant of his right in the land, though 
the defendant hath nothing in the land. 77, 
J. 20. Or baſtardy of the demandant, where 
it is material. Id. I. 17. 

A releaſe of errors given after judgment, 
and an award of execution on a fire facias, 
extends to the award of execution ; but would 
not, had it been given after the judgment, 
and before the ſcire facias taken out, 3 
A. On, 297. 

A releaſe of errors in the ſame inſtrument 
with the warrant of attorney, and dated in 
the term in which judgment is entered, is 
good. Stra. 1215. 

On error to reverie a common recovery, 2 
tertenant cannot plead any thing to tle /cire 
facias but a releaſe of errors. 1 Burr. 339. 


20. Judgment in Error. 


f the judgment, upon writ of error, be 
aſſirmed, the court, which atirms it, may 
alſo give judgment for coſts for delay of exe- 
cution. And may award execution by caplas, 
fiert facias, or elegit. 


If the judgment, upon writ of error, be 


reverſed, the court, which reverſes it, ſhall 
give the lame judgment, generally, as the 
inferior 


wo ww — — 825 
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inferior court at firſt ought to have given. 
Ae, if judgment in B. R. for the defendant 
in ejectment is reverſed in parliament, judg- 
ment ſhall be there given, that the plaintiff 
recover his term. And if the parliament 
omits or refuſes ſuch judgment, B. R. can- 
not afterwards give it, for by the firſt judg- 
ment the court hath executed its authority, 
5 Com. Dig. 268. 
If judgment in C. B. for the defendant in 
treſpaſs is reverſed in B. R. this court ſhall 
give judgment for the plaintiff. 2 Cro. 206. 
R. 1 Salk. 262. 401. 

So, if judgment in C. B. that the writ 
abate is reverſed in B. R. this court ſhall 
give the ſame judgment as C. B. ought to 
have given. So, if a judgment in Wales is 
reverſed there. 5 Com. Dig. 268. 

If the laſt judgment in account in an in— 
ferior court is reverſed in B. R. a capias ad 
computandum (hall be ſued out of B. R. R. 
Cro. El. 8o6. 

So if a judgment in the bu/tings is reverſed 
in error before commiſſioners atiigned. . 
2 Sand. 256. Or judgment in an inferior 
court is-reverſed in E. R. Sho. 400. 

But if judgment in B. R. is reverſed in 
the cxcheguer-chamber, the record ſhall be 
remanded by the ftat. 27 El. c. 8. for the 
exchequer has no authority but to reverſe or 
aitirm the judgment of B. R. Cont. if it is 


upon a ſpecial verdict, 1 SalZ. 403. And 


therefore, if there is judgment in treſpals, 
upon a demurrer, for the Cefendant in B. R. 
which is reverſed in the exchequer-chamber, 
K k 4 the 
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the record ſhall be remanded, and B. R. 


504 7 


ſhall award a writ of inquiry, and ſhall give 
final judgment thereon. 5 Com, Dig. 208. 

So the record ſhall be remanded where the 
plaintiff in error is nonſuited or diſcontinues. 
2 And. 123. , 

It judgment in C. B. for the plaintiff i; 
reverſed in B. R. in error by the defendant, 
there ſhall be judgment for the reverſal only, 
R. 1 Salk. 262. 


If Judgment is reverſed for error, the 


whole ſhall be reverſed: And therefore, 


where the declaration is upon ſeveral counts, 
and judgment for the plaintiff, it cannot be 
reverſed for part, if there is error only in 
one count, and ſtand for the refidue. R. 1 
Salk, 24. R. Carth. 235. 

Though this is law, it is very hard upon 
a plaintiff, and I think requires the ſerious 
attention of the legiſlature, to jnterpoſe, as 
it might, in many cafes be remedied, and 


Juſtice done to all parties. 


Judgment ſhall not be reverſed guoad one 
defendant, and remain againſt the others 
who are charged with him: As, if there are 
three defendants, and one is an intant, it 
ſhall not be reverſed quoad the infant only. R. 
Str. 121. 125. Al, 74. So, if one is dead. 
1 Rol. 775. l. 12. 

So, if it is reverſed for a fault in one par- 
ticular of the writ, it ſhall be reverſcd for 
the whole. 5 Com. Dig. 269. 

But a judgment given upon the common 
law as to part, and upon a ſtatute as to tie 
other part, may be reverſed for ſo much 2s 
was 


W wm wk e of 
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was founded upon the ſtatute if it is errone- 
ous, and ſhall ſtand for the reſidue. 1 Salk. 

24. So judgment in an information qui tam, 
Sc. may be reverſed as to the informer, and 
ſtand as to the king. R. Mo. 565. Soa 
fine may be reverſed for part, and ſtand for 
the reſidue. 5 Com. Dig. 269. 

So a fine of land of antient demeſne, and 
other land, if it is reverſed for the land of 
antient demeſue in a writ of deceit, ſhall ſtand 
for the reſidue. R. 1 Rol. 775. I. 45: 

So where there are diſtinct judgments, 
one may be reverſed and not the other: As, 

a judgment quod computet and afterwards 
a final judgment cf this 1s reverſed, the 
judgment grnod computet ſhall ſtand. [b:d. 
776.1. 40. So, if error is brought upon the 
principal judgment, and alſo upon the judg- 
ment in e facias, and the laſt judgment 
is reverſcd, the firſt ſhall ſtand. Id. J. 4 

It feng damages are given, it mall ha 
reverſed for one count, and ſtand for another 
and colts. R. 2 Cro. 343. 

f judgment is reverſed in error, the party 
ſhall be reſtored to all he has loſt. And a 
writ of reſtitution ſhall be awarded to inquire 
what profits the plaintiff, who recovered, 
has taken colore fudicii Pra dicl „and for the 
damages found by ſuch inquiſition the de— 
fendant ſhall have execution. R. 2 Cro. 
699. And it is ſufficient to ſay, all profits 
taken ore judicii, without ſaying, fince exe- 
cution; for the plaintiff might have entered 
and taken the profits before execution ſued, 
d. And the writ of reſtitution ſhall not 
bc avoided by bringing the yalue, for which 


the 
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the goods were ſold into court, or pay it 
it to the defendant, for perhaps they were 


ſold under the value. 4 Mod. 161. - 
But all profits @ tempore judicii will be bad, b 
R. 2 Cro, 698. t 
So where the money appears upon record 1 

to be levied and paid to the party, the de- 
fendant ſhall have reſtitution without a ſcire 0 
facias. R. Sal. 588. a 
But there ſhall be no writ of reſtitution a 
againſt a ſtranger to the record, without a | 
fSerre factas. R. Sho. 261. As, if a judg- 9 


ment upon an indictment, for barratry is re- 

verſed after the money levied and paid to the te 
colledtor, a writ of reſtitution ſhall not be 
awarded againſt the collector. R. Saik. 587, 


If the plaintiff after a recovery in ejectment at 
is diſſeiſed, or makes a feoffment, and then 1 
the judgment is reverſed, a writ of reſtitu- at 
tion ſhall not be awarded againſt the diſſeiſor F 
or feoffee. Ibid. For a writ of reſtitution 
does not lie againſt any who are not parties to i! 
the record. Id. & Ray. 85. 0 
If the money is levied by the ſheriff and 0 
not paid to the plaintiff, a writ of reſtitution g 
ſhall not be awarded againſt the ſherift with- 
out a ſcrre facias. Sal. 588. K. ( 
If plaintiff in error aſſign infancy in de- 
fendant, and appearance by attorney, takes out 5 
a /cire facias ad audiend. and on ſcire fect re- E ir 
turned, enters the default; on producing d 
the record, judgment ſhall be reverted, with- b 
out making it a concilium, or putting it in v 
the paper. Stra. 1210. q 


it 
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If infancy be aſſigned, whereof the court 
doubts, a feigned iſſue ſhall go; and, if 
found for plaintiff in error, judgment will 
be reverſed on return of the poſtea, on mo- 
tion, without argument in the paper. Stra. 
127. | 
The judgment on demurrer for duplicity 
of errors aſſigned, ſhall be an entry, quod 
affirmetur, Stra. 439. 

If on a ſcire facias againſt an executor, 
execution is awarded, and then the record 
goes on with a con/ideratum eſt etiam, and 
awards coſts; judgment ſhall be reverſed as 
to the coſts, and affirmed for the reſt. Stra. 
138, 

If error is brought upon the judgment 
againſt teſtator, and award of execution 
againſt executors, the firſt may be affirmed, 
and the other reverſed. Stra. 1055. B. R. 
H. 345. | 

It judgment in quare impedit, with da- 
mages to the patron, be affirmed, the damages 
on the delay ſhall only be feed at the rate 
of the intereſt of the original damages. Stra. 
925. | 

If there is judgment againſt two tenants, 
(A. and B.) in dower, aud for damages and 
colts, and they two bring error, aad A, dies, 
and his heir and B. bring a new writ of er- 
ror, and judgment is athrmed ; execution for 
damages and coſts muſt be awarded againſt 
both plaintiffs in error; and there muſt be a 
writ of inquiry to compute damages from 
ne judgment to the aftirmance. And, if 
Other. 
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otherwiſe, on error brought on the judgment 
in error, the court will affirm as tc the 
dower, and reverſe as to the damages, and ; 
writ of inquiry ſhall be awarded, Sc. Stra. 
971. B. N H. 50. a. 

In an action for words, if the jury on a 
writ of inquiry give ten ſhillings damages, 
and coſts are taxed at thirteen pounds, and 
Judgment to recover them, judgment ſhall 
he reverſed in % Stra. 934. By the 
21 Fac. 1. c. 16. The plaintiff is not intitled 
to more coſts than damages. 

If the ſtatute of limitations is pleaded, 
the judgment ſhall be, that the plaintiffs be 
barred ; although defendant had prayed that 
judgment be allirmed; for the court is not 
bound by the prayer of an improper judg— 
ment. Stra. 1055. B. R. H. 345. 

If error is not brought in the ſame court, 
they cannot award a venire facias de novo. 
Thid, 

If a writ of error is quaſhed, the court 
gives leave to the defendant in error to take 
out execution. Andr. 287. 


PROCEEDING IN FALSE JUDG- 
MENT. 


A writ of falſe judgment lies where an er» 
roneous judgment is given in any court, not 
of record, in which the ſuitors are judges. 


F. N. B. 18. A. 
Falſe 
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Falſe judgment lies for miſpriſion in a cuſ- 
tomary claim, though it is not claimed by 
the common law. R. Mo. 854. 

Upon a judgment in a court of record, 
there ſhall not be a writ of falſe judgment, 
but a writ of error. 5 Com. Dig. 270. 

If there are no ſuitors, by whom the plaint 
may be certified, there ſhall not be falſe 
judgment: As, in a copyhold court, in 
which, upon an erroneous proceeding, the 
copyholder muſt fue to his lord by petition. 
F. N. B. 18. H. 

A writ of falſe judgment upon a judgment 
in the ſheriff's court, 1s in the nature of a 
recordari. F. N. B. 18. A. B. Upon a 
judgment in another court, not of record, it 
is in the nature of an accedas ad curiam. Id. 
D. And it may be ſued by any one, againſt 
whom any falſe judgment 1s given, his heir, 
executor, or adminiſtrator. Or by tenant 
there by receipt. Id. 19 GC. H. Or by any 
one, who has damage, though the other de- 
icendants do not join, as they ought to do in 
error. R. Mo. 8 54. 

It may be ſued againſt the party to the 
judgment and the tertenant. F. N. B. 18. 
C. Or againſt the tertenant only, without 
naming bim who was party to the judgment. 


Id. 7. 


* i 7 


When the whole record is certified, and 
not before, the plaintiff (hall 
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tiff may aflign errors without a ſcire facia; 


againſt him. Id. F. 
If the defendant makes default after appear. 
ance, a grand cape, &c. ſhall iſſue againſt 


him. Id. 19. B. And if he cannot fave his 


default, or makes a ſecond default, the judg- 
ment ſhall be reverſed. Id. 

If a writ of falſe judgment abates, or the 
plaintiff is non-ſuited, the defendant hall 


have a ſcire facias quare execut. non. F. N. B. 


18. F. G. 

The writ of falſe judgment ought to be 
ſerved in court. 6 H. 7. 16. a. And if the 
lord refuſeth to hold his court, a di/tringas 


tenere curiam goes againſt him. 6 H. 7. 15, 
b. 
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